

[image: Book cover of ‘Liar’s Kingdom, How to Stop Trump’s Deceit and Save America’ by Andrew Weissmann, New York Times bestselling author of “Where Law Ends” and co-author of “The Trump Indictments.” A quote by Ken Burns reads “Illuminates these dark times and offers a road map back to sanity.”]




[image: Title page of ‘Liar’s Kingdom, How to Stop Trump’s Lies and Save America’ by Andrew Weissmann published by ‘Little, Brown and Company’, New York, Boston, London.]





Copyright © 2026 by Andrew Weissmann LLC

All rights reserved. No part of this publication may be reproduced, stored in a retrieval system, or transmitted, in any form or by any means, without the prior written permission of the publisher, including any use or reproduction for the purpose of training artificial intelligence technologies. The publisher expressly reserves this work from the text and data mining exception in accordance with Article 4(3) DSM Directive 2019/790 and any other equivalent legislation in force from time to time or elsewhere.

If you would like permission to use material from the book (other than for review purposes), please contact permissions@hbgusa.com.

Little, Brown and Company

Hachette Book Group

1290 Avenue of the Americas, New York, NY 10104

littlebrown.com

First Edition: May 2026

Little, Brown and Company is a division of Hachette Book Group, Inc. The Little, Brown name and logo are trademarks of Hachette Book Group, Inc.

The publisher is not responsible for websites (or their content) that are not owned by the publisher.

The Hachette Speakers Bureau provides a wide range of authors for speaking events. To find out more, go to hachettespeakersbureau.com or email HachetteSpeakers@hbgusa.com.

Contact your local bookseller or special.markets@hbgusa.com regarding special discounts for bulk purchases.

Image here is from the official White House account on X.

LCCN available upon request from the Library of Congress

ISBN 9780316601313

E3-20260420-JV-NF-ORI






Contents


	Cover

	Title Page

	Copyright

	Dedication

	Epigraph

	Introduction

	CHAPTER 1: 
The Honesty Crisis

	CHAPTER 2: 
Democracy at Stake

	CHAPTER 3: 
The Marketplace of Ideas

	CHAPTER 4: 
Stolen Valor

	CHAPTER 5: 
Looking Overseas

	CHAPTER 6: 
A Way Forward

	CHAPTER 7: 
The Law in Action

	Conclusion

	Acknowledgments

	Discover More

	Notes

	About the Author






	Cover

	Table of Contents

	Dedication

	Title Page

	Start of Content

	Start of Backmatter

	Copyright





Page List


	iii
   
	iv

	v

	vii

	ix

	1

	2

	3

	4

	5

	6

	7

	8

	9

	10

	11

	12

	13

	14

	15

	17

	18

	19

	20

	21

	22

	23

	24

	25

	26

	27

	28

	29

	30

	31

	32

	33

	34

	35

	37

	38

	39

	40

	41

	42

	43

	44

	45

	46

	47

	48

	49

	50

	51

	52

	53

	54

	55

	56

	57

	58

	59

	60

	61

	62

	63

	64

	65

	66

	67

	68

	69

	70

	71

	72

	73

	74

	75

	76

	77

	78

	79

	81

	82

	83

	84

	85

	86

	87

	88

	89

	90

	91

	92

	93

	94

	95

	96

	97

	98

	99

	100

	101

	102

	103

	105

	106

	107

	108

	109

	110

	111

	112

	114

	115

	116

	117

	118

	119

	120

	121

	122

	123

	124

	125

	126

	127

	128

	129

	130

	131

	132

	133

	135

	136

	137

	138

	139

	140

	141

	142

	143

	144

	145

	146

	147

	148

	149

	150

	151

	153

	154

	155

	156

	157

	158

	159

	160

	161

	162

	163

	164

	165

	166

	167

	168

	169

	170

	171

	172

	173

	175

	176

	177

	178

	179

	180

	181

	182

	183

	184

	185

	186

	187

	188

	189

	190

	191

	192

	193

	194

	195

	196

	197

	198

	199

	200

	201

	202

	203

	204

	205

	206

	207

	208

	209

	210

	211

	212

	213

	214

	215

	216

	228







To Lisa







Explore book giveaways, sneak peeks, deals, and more.

Tap here to learn more.

[image: Little Brown logo]







The result of a consistent and total substitution of lies for factual truth is not that the lies will now be accepted as truth, and the truth be defamed as lies, but that the sense by which we take our bearings in the real world — and the category of truth vs. falsehood is among the mental means to this end — is being destroyed.

 — Hannah Arendt









INTRODUCTION

It was spring of 2019, halfway through the first administration of Donald J. Trump, when I bounded breathlessly into my parents’ favorite Manhattan restaurant. They had lunch here at the same table every Saturday afternoon, and today I was joining them — but as so often happened those days, I’d been running late. I had only recently returned to New York City from my latest stint in Washington, DC, where I’d just finished working as a senior prosecutor for Special Counsel Robert S. Mueller. I was still reorienting myself to both civilian life and the pace of the Big Apple.

My parents knew from my decades of work at the Department of Justice that, although we had a lot of catching up to do, it was going to be a pretty one-sided affair. As a government employee, I had learned to stay tight-lipped about my work. As they were both talkers, I knew this would not result in awkward silences. Sure enough, they delved headlong into what was happening to our country.

My father was a research scientist and my mother a Freudian psychologist. Between their two professions, they had a lot to say about our president and the current American political landscape. True to his training, Dad railed about the lack of data to support Trump’s various pronouncements — a gap so pronounced that he concluded Trump was not just factually wrong, but intentionally so. Mom was focused more on the “why” question — why were so many people ready to accept such representations as true, when they were plainly false. “Cognitive dissonance” and “denial” were two concepts she expounded on.

I had given a lot of thought to these same questions. It was impossible not to, having just emerged from an investigation into Russia’s incontrovertible interference in the 2016 election, which the president nonetheless frequently derided as “the Russia hoax.” But on this day, I was less interested in sharing my own impressions with my parents than I was in getting theirs.

My parents had both been fresh out of college during the 1950s Red Scare, in which Senator Joseph McCarthy engaged in a hunt for communists who, he claimed, were infiltrating the government, the media, and universities. How, I asked, did that period compare to the time we were living in now? We had survived McCarthyism, and I probably was hoping they would reassure me that we’d survive this, too — that what we were experiencing was just another pendulum swing, one that would correct itself with time.

My parents were of one mind on my inquiry: the McCarthy era was worse. No doubt, they observed, Trump and McCarthy both resorted to lies and fabricated boogeymen as a means to gain and cling to power. My parents acknowledged that Trump, unlike McCarthy, had far more actual power than the senator to carry out his threats. But what made the demagoguery of the 1950s so scary, they said, was how alone you felt; no one was speaking out. People were too afraid. You felt completely isolated and unsupported. By contrast, although half the country may have supported Trump at the time of our lunch, the other half did not and was unafraid to say so.

Not one to view the world through rose-colored glasses, my father said that I was ignoring a more apt historical analogue: Germany in the 1930s. The same resort to lies and boogeymen; the same appeals to nationalism, victimization, and class warfare; the same misguided belief by the elites that they would be able to control the candidate when he came to power. My father had a more intimate awareness of this history than books alone could afford: he was born in Vienna, Austria, in 1930 and was Jewish. He and his parents managed to get out after the Anschluss in 1938, when the Germans marched into Austria and its borders were closed.

Dad rarely made comparisons to those times. It was understood in our family that they simply were not analogous to anything before or since. As he spoke, I found myself wondering, Is Dad overreacting?

I never got to tell him that he was all too right. My father died just before the COVID-19 pandemic, and today my mother suffers from acute dementia. It is one of God’s small blessings that they are unable to compare the current American upheaval with what my father lived through as a boy in Europe. If they could, I know in my heart that their answer to my question would be quite different, given the brazenness of Trump and his enablers during his second presidency, and given the cowardly silence brought on by multiple acts of retribution. Neither do I have any doubt that Dad would continue to draw a historical parallel to prewar Germany. Although years have passed since our Saturday lunch conversation, it came flooding back when Senator JD Vance himself labeled Trump “America’s Hitler” (which he later would retract). Now we are confronted daily with another analogy: Trump as a king, with unchecked power despite a system that is based on checks and balances to diffuse that power. This abuse of his position is noted by judges called on to adjudicate the excesses of his actions, as well as by millions of people across the globe in “No Kings” rallies protesting the exercise of power by this American president.

The questions that we discussed that afternoon at lunch remain particularly salient. How are we to deal with the core challenges to democracy we are confronting anew today — especially the fact that the truth no longer seems to matter and that our politicians lie with abandon, and without legal and political consequence? What does it mean for the longevity of a society when we no longer have a common ground?

I was still wrestling with these questions one day in the summer of 2025 as I walked from my digs on the Left Bank of Paris to my temporary NYU-France office, where I had begun drafting this book during time off from my “day job” teaching national security and criminal procedure courses at New York University School of Law. Each morning, I walked across the short bridge that connects two islands floating in the Seine — the tiny island of Île de la Cité and the even smaller Île Saint-Louis. From this vantage point I was confronted with two seemingly disparate monuments that, on this day, resonated with special force.

The first monument was the Mémorial des Martyrs de la Déportation, which commemorates those who died in the concentration camps established by the German Nazi Party. It comprises a series of subterranean concrete warrens, graphically recounting the horrors and cruelty of the deadliest of authoritarian regimes. The exhibit depicts a government with no functioning checks or balances — no independent news media or legal system to reveal and stop the crimes transpiring in the name of the German people. Walking through the memorial’s windowless room after windowless room evokes by design that bygone system’s oppression and persecution. No wonder that, many years later, FBI Director Louis Freeh required all incoming FBI special agents to visit the Holocaust Museum in Washington, DC, to understand the great power they soon would be privileged to wield and to absorb what can happen when that power goes unchecked.

The second monument before me that day was one of the great cathedrals of the Western world, Notre-Dame de Paris. Building began in the twelfth century, an astounding thousand years ago, but in 2019 it was engulfed in a ravaging fire that ignited in the wooden “forest” supporting its metal roof. Images of its charred beams, collapsed roof and spire, and the exposed ribs of its famed flying buttresses rocketed across the Internet, to our collective disbelief. I had taken the cathedral’s permanence for granted, only to watch the sight of it vanish in thick smoke.

The reaction to Notre-Dame’s devastation was immediate and uplifting: an outpouring within France and across the globe to support rebuilding the edifice. Architects, craftspeople, environmentalists, safety specialists, and preservationists were assembled. This team of specialists made critical decisions about how to rebuild, tempering the goals of historical accuracy in design and materials with the imperative of adding modern fortifications that would thwart another conflagration. Sprinkler systems, fire-retardant wood, and modern alert systems were all added to the project, even as the cathedral’s original types of oak and limestone were reused as the primary construction materials.

These two disparate monuments, I realized, exemplify the main theme of this book: First, not to look away from the authoritarianism engulfing the United States. Second, to prepare for a time when we will be able to rebuild — but wisely. Like the choices made by the stalwart Notre-Dame team, we should not resort to a mere facsimile of what was there before the fire. We must incorporate new, sturdier elements in a design that respects the original but fortifies it for the future.

You may be wondering how on God’s green earth I could have such dour thoughts instead of succumbing to the mesmerizing beauty of Paris, the most romantic of cities and a seemingly perfect antidote to the political turmoil back home. I was living, after all, that old joke: “What are the four best things about being an academic?” Answer: May, June, July, and August.

But my other “day job” keeps me tethered to the sobering daily churn of events in the United States, no matter where I may find myself on the globe. I am a legal analyst for the freshly rebranded MS NOW, as well as a co-host of an MS NOW podcast. The latter is entitled Main Justice, the nickname for the headquarters of the Department of Justice in Washington, DC. In a sign of where things stand, until January 2025 the podcast had been called Prosecuting Donald Trump and we kept tabs on the legal ins and outs of the four criminal cases against Donald Trump. With his inauguration and the dismissal of the two federal and one Georgia criminal cases against him, and the guilty verdicts in the New York state trial now on appeal, our podcast’s old title was no longer an option. Neither was ignoring the daily blitzkrieg of news from America.

Witnessing the chipping-away at the rule of law is profoundly upsetting to many, of course. It certainly has been for me, having devoted my entire professional life to the legal system as, variously, a criminal prosecutor, a defense lawyer, and a teacher for over thirty years, including a stint as the general counsel of the FBI under Director Robert Mueller.

The developments hit me on a particularly personal level, as I have been the subject of not one but two Trump executive orders. The first one, in spring 2025, announced the revocation of the security clearances of a slew of perceived Trump enemies. Without any facts advanced to support the actions, Trump directed that I be stripped of my clearance. With this executive order, at least, I was in very good — and far more exalted — company, including the likes of Hillary Clinton, Joe Biden, Kamala Harris, and Liz Cheney. (A side note to the reader: When Tulsi Gabbard, the head of the intelligence community, carried out Trump’s directive, she tweeted that she was revoking the clearance of “Andrew Weissman” — misspelling my last name. Whoever that fellow is, I am sorry to be the cause of his clearance being stripped. Oh, and one more side note: Having been out of government since 2019, I no longer held a security clearance, so the entire exercise was a performative show of retribution.)

The second executive order was more targeted. I was singled out in one of four executive orders targeting law firms, ostensibly because of actions that Trump found “detrimental to critical American interests.” That is to say — as a court would later conclude in striking down the executive order as violative of the First Amendment — the law firms took on clients and positions with which Trump disagreed, such as representing asylum seekers and transgender clients.

The executive order against Jenner & Block accused the law firm of something else: having rehired as a partner “the unethical Andrew Weissmann” after I worked on the Special Counsel Mueller investigation. The executive order noted that I had returned to Jenner & Block after my “time engaging in partisan prosecution as part of Robert Mueller’s entirely unjustified investigation.” The executive order went on to say that the “numerous reports” of my “dishonesty” served to tarnish Jenner & Block, and was an “indictment” of its values and priorities.

In case the point wasn’t clear enough, in his oral announcement of the executive order Trump called me a “bad guy,” which seemed like a mild upgrade from his speech at the Department of Justice weeks earlier in which he used the salacious but unedifying noun scum to describe me. Stephen Miller, no doubt sensing his boss’s mood, ranted on Fox News that I was a “moron” and “degenerate” (the latter term eerily invoking for me the identical language Nazis used to describe enemies of that state).

Although this time the Trump administration had managed to spell my name correctly, the executive order made a larger gaffe. It suggested that I still worked at Jenner & Block after leaving the Mueller investigation. In fact, I had left in 2021, four years before the 2025 executive order, something either Google or ChatGPT would have been able to quickly divine.

None of this was lost on federal District Judge John Bates, a Republican appointee who was hearing Jenner & Block’s constitutional challenge to the executive order. He concluded that “it is evidently Weissmann’s criticisms of the President and participation in a legitimate investigation of election interference that drew presidential disdain.” Drawing the only conclusion possible if you still believe in facts and law, the court held that my “activity falls easily within the First Amendment’s muscular protection for ‘criticism of government and public officials.’” And with that, he declared the entirety of the executive order “null and void.”

But the damage from this and other executive orders against law firms, academic institutions, and others is done. Some capitulated, some fought, and many were cowed into submission. Rather than find themselves on a governmental enemies list, they stay silent or complicit, as in the McCarthy era. They settle bogus lawsuits brought by Trump and his allies. They cede the defense of academic freedom to avoid losing critical scientific grants. They decline to bring good-faith litigation against administration policies so as not to become a target of illegal government retribution.

I did not escape the effects of such submissiveness. In spite of Judge Bates’s ruling, law firms that were representing me quietly decided to withdraw. The publishing house that was first slated to release this book backed out within hours of Trump’s executive order about Jenner & Block — proof that fear works, though not entirely: fearless editors and lawyers stepped into the breach, for me and many others.

The drama over the executive orders was transpiring at the same time that I was strolling through the charmed streets of Paris, which looked at every turn like a stage set from La Bohème. But I was immune — at least on this occasion — to the city’s siren song. And I am not the only expat who can say that.

Another example, one particularly dear to me, is the philosopher Karl Popper, an Austrian Jew who fled to Paris in the 1930s as it fell under Nazi influence. Popper’s life’s trajectory has personal resonance, given my own father’s Austrian heritage and forced exile. I have since reclaimed my Austrian citizenship, something my father might have found deeply disturbing, but understandable given our current political predicament. In the span of a single generation, a father’s flight from Europe and a son’s return.

But Karl Popper is a source of inspiration for another reason, too. After leaving Austria, he penned his most well-remembered book, The Open Society and its Enemies, in which he extolled liberal democracy against the seductive ideologies of authoritarianism then sweeping influential segments of Europe. The antidotes to such “closed” societies, he argued, are democratic institutions, open and critical discourse, and the promotion of reason, pluralism, and the dignity of the individual. He believed that institutions and knowledge are fallible, and therefore must be open to reasoned debate based on evidence.

We would do well to heed Popper today, as we see the pernicious effects of the breakdown of these very same systems all around us. We see the demise of reasoned debate, the kind based on facts and not invective.

In searching for answers, I am unlike my parents — the scientist and the psychologist. I’m at core a lawyer and an institutionalist, so my focus isn’t on why my fellow Americans are prepared to swallow Trump’s lies whole. It’s how our legal structures may be able to protect us from those lies going forward.

Today in the United States of America, a politician can blatantly lie to the electorate and suffer no legal consequence. This is in stark contrast to how we treat lies in innumerable other, less egregious circumstances than that of a politician who tells lies that fundamentally undermine a democracy. One feature of our judicial system is that it’s had a singular aversion to dealing with the political lie. The lie is largely left to battle it out with the truth in some imagined “marketplace of ideas” — a system that, in practice, has not worked well to separate fact from fiction.

A “marketplace” metaphor, whatever its utility elsewhere, is particularly inapt for deciding factual issues. A marketplace may be a fine forum for subjective beliefs and ideas to compete against each other for acceptance by the general public, but it has no place in deciding incontrovertible or provable facts. Is gravity to be subject to a vote? Will the next cure for polio be decided by polling? Do facts have to duke it out with lies in a marketplace of ideas, in a Darwinian survival of the fittest? The “marketplace of ideas” metaphor, if it’s even still applicable at all in this era of balkanized media, is not a useful way of thinking about cold, hard facts and incontrovertible lies.

With Karl Popper’s vision of an “open society” front of mind, and with sights of the craftspeople reconstructing Notre-Dame as my daily example, I have tried to set down one solution to our current predicament — one recommendation about what we might do differently if our democracy is to survive Trump and everything he represents.

We could, of course, try to restore our country by rebuilding the same old structures that Trump has put to the torch. President Biden attempted just that — a return to normalcy, a belief in institutions and what they can do, warts and all. That proved not quite enough to avert a second Trump presidency, but who is to say that the Biden approach might not prove sufficient next time, certainly if enough people are disillusioned again with four more years of Trump? That, however, is a big risk and not a long-term solution.

There is an alternative: to use new tools to make our democratic structures more resilient to the next incendiary demagogue. Fortunately for us, other countries have sought to solve the same types of issues we are confronting, and have succeeded in various ways. In particular, Brazil, France, and Germany provide useful models of countries that have taken great strides toward shoring up their systems against demagogues who would seek to use lies to destroy democracy. These countries saw that trying to return to some halcyon, prelapsarian era would be a fool’s errand, so instead they fortified their legal systems to avert any new conflagration. Can we, like these and other nations, confront foundational damage and devise reforms? Can we adapt their solutions to an American context, putting a stop to political lies and liars before it’s too late?

One thing is certain: as I write these words, the crisis is upon us. We have no choice but to face it.







CHAPTER 1

THE HONESTY CRISIS

We are a nation awash in lies.

Nowhere is this truer than in the political arena. For sure, more than one of our nation’s leaders has been guilty of spinning the truth, but no one is guiltier in this regard than Donald Trump. He has made claims as absurd and xenophobic as immigrants eating pets or as racist as the origins of Barack Obama’s birth with abandon and impunity. During Trump’s first term, the Washington Post kept a running tally of over 30,000 presidential utterances that they catalogued as false or misleading — a prodigious average of 20.9 each day. The Washington Post scorecard was discontinued in Trump’s second term, not because of any reformation in reported truthfulness by our chief executive, but I suspect because of the widely reported capitulation of that venerated institution by its chief executive.

Remarkably, millions of Americans swallow whole and endlessly regurgitate Trump’s utterances. Take his boldest and most pernicious political lie: the claim that the 2020 presidential election was stolen from him. In one poll, roughly a third of Americans said that they believe the election outcome was the result of fraud, and approximately 69 percent of Republicans hold that belief.

This in spite of the fact that Trump promised the electorate that he would reveal a “Large, Complex, Detailed but Irrefutable REPORT” of election fraud, but then did not do so. Trump called off the press conference where he was to adduce this proof, claiming that his lawyers advised him not to do so. That strains credulity. Trump is hardly known for following legal counsel: he was alleged in the Mar-a-Lago documents case to have completely disregarded the common-sense advice that he return government documents to the government. And to date, although he’s out of legal peril because that case was dismissed due to his reelection, he still has not revealed the “Irrefutable” evidence of election fraud. As there would be no political reason not to make such evidence public, and every reason to do so, I can only conclude that the proof never existed.

Just as the obvious untruth of statements such as this don’t seem to matter to the majority of President Trump’s supporters, neither do they matter to the American legal system: there is no criminal law that makes Trump’s election fraud lie illegal. No civil law imposes any sanction on such falsehoods, either, such as disqualifying politicians who propagate them from running for elected office. Free and fair elections are the bedrock of our democratic system, and so is a shared belief that we have such elections. Yet Trump can — and does — lie to the public about them flagrantly, while remaining immune from legal accountability.

This is anomalous: our legal system penalizes all sorts of other lies and liars. Indeed, it metes out stiff punishments for many other, lesser lies told by many other, lesser mortals. I know from personal experience: during over two decades as a government lawyer, I prosecuted many a defendant for their criminal lies.

One of the most memorable of those cases involved Kenneth Lay, the chairman and chief executive officer of Enron, a Fortune no. 7 public company. In 2000, its final full year in business, Enron reported revenue of over $100 billion — that is, with a “b.” In the fall of 2001 it imploded in an accounting scandal, and by December of that same year, it filed for bankruptcy. Its precipitous demise uncovered what was then the largest corporate fraud in American history. The company went down in history as the “crooked E” — a play on the Enron logo, which depicted a large multicolor “E” tilted to one side.

I was a leader of the Enron Task Force, which was created by the Department of Justice to investigate the company’s collapse. This was in the halcyon days when the Republican administration of President George W. Bush left the DOJ free to determine without fear or favor the appropriate investigative and prosecutorial course to take, regardless of political consequences.

After sifting through the rubble of what had been the Enron Corporation, and “flipping” cooperating Enron witnesses as we progressed up the corporate ladder to the C suite, we were able to obtain a grand jury indictment charging Lay with fraud.

Our theory of the case was disarmingly simple. We compared Lay’s rosy public statements about the state of Enron with what he knew at the time about the actual internal data. There were numerous private red flags that Enron was circling the drain, but the company’s public statements gave no hint of that. One vignette captured this duality: at an internal Enron meeting in which Lay was being brought up to speed on a whiteboard on the latest looming internal crisis, Lay was reported to have stopped the briefing, saying that he didn’t want to see it because he was about to attend a public financial analyst call.

Under US law, it is a crime for Lay, an employee of a publicly traded organization like Enron, to knowingly and intentionally tell a material lie about the company. Lay’s deception resulted in multiple criminal charges and two trials based on his deceptive conduct. In both trials, the task force presented evidence of the divorce between private fact and public fiction. Lay was found guilty but died not long after the verdicts, and before he was to be sentenced. The law required the criminal cases be dismissed, as Lay did not have the opportunity to exhaust his right to appeal the verdicts for error. (Although there was rampant speculation that Lay killed himself rather than face jail, the evidence is to the contrary. Lay actually died of a massive heart attack.)

Kenneth Lay was not the only Enron executive to face prosecution for deception. Jeffrey Skilling — the CEO before Lay — was similarly held to account civilly and criminally for his intentional distortions, not only while he was CEO but also after he abruptly stepped down. Skilling had been Enron’s CEO for less than a year when he suddenly resigned in August 2001. He explained at the time that his leaving had nothing to do with any concern about turmoil within Enron; it was to spend more time with his family — a tired refrain even back in 2001. When the company spectacularly imploded just a couple months later, the Securities and Exchange Commission sought to examine this dubious story. Skilling was subpoenaed to testify. He was asked why, if he was unaware of imminent and intractable problems at Enron, he had sold so many of his Enron shares in mid-September 2001, just weeks before it imploded. Skilling explained that the sales had nothing to do with the state of Enron, and everything to do with the state of the American stock market after the horrific attacks on the United States on September 11, 2001. Skilling testified that he sold out of concern that the market would drop dramatically as a result.

That story was plausible but for one inconvenient fact. Skilling placed an order to sell hundreds of thousands of shares of Enron stock just before, not after, the 9/11 attack. The SEC had the recording of his sell order to prove it. That led one of the dogged FBI agents with whom I worked on the Enron investigation to quip that Skilling was either guilty of perjury or was one of the 9/11 terrorists. Skilling was convicted of securities fraud and other charges by the same jury that convicted Lay.

Enron shareholders used the exact same fraud theory to sue Lay, Skilling, and other Enron executives and board members civilly under the securities laws. Given the criminal convictions, this was a fairly easy lift: civil law requires a lesser showing than criminal law, which requires proof beyond a reasonable doubt to be found unanimously, given that the government can take away a person’s liberty. Civil law requires only a showing that something is more likely than not, what we lawyers term a “preponderance of the evidence.” Although, to be fair, civil securities laws have additional requirements that the criminal law does not have. In any event, Enron’s shareholders recovered tens of millions, but still only recouped pennies on the dollar compared to the financial harm that the crime had caused, not to mention the damage generally to the economy and the anguish resulting from losing precious savings.

This disconnect between knowing one thing and proclaiming another is a leitmotif in fraud cases, whether civil or criminal. I used to head up the Fraud Section at the Department of Justice, and we relied on this repeatedly in our financial investigations. When we successfully prosecuted the German car company Volkswagen, it was based on the company’s publicly professing to produce “green” cars that passed various environmental standards, whereas in fact it was widely known within the company, including at the very top of its leadership, that it had simply cheated on the regulatory tests. It defrauded the public and polluted the earth simultaneously. We see a similar phenomenon at play in the world of sports — the athlete who juices his public performance by secretly taking prohibited drugs, just like Volkswagen and Enron enhanced their market performance with the false perception of internal health.

I had encountered this dichotomy between what defendants know to be true and what they state publicly while prosecuting mob bosses at the start of my career in the United States Attorney’s Office in Brooklyn. For decades, Vincent Gigante, the head of the Genovese Family — the most powerful of the five New York Italian organized crime families — pretended to be incompetent. He paraded around Greenwich Village in a shoddy, threadbare, cotton bathrobe and days of stubble. As a result, a New York City tabloid nicknamed Gigante the “Oddfather.” When Rudy Giuliani’s federal prosecution office in Manhattan brought the “Commission case” against all the leaders of the five families in the 1980s, Gigante was conspicuously absent from the charges. He had checked himself into a hospital just days earlier, having been given an inside tip that the indictment was coming down.

I was assigned to the Gigante criminal investigation in the late 1990s. Gigante had by then ruled over the Genovese family for years, with impunity. Our first task was to prove that he was competent to stand trial. Otherwise, the criminal charges against Gigante would continue to languish while he remained at large, running the Genovese Family.

To prove his competence, we were able to get rare insight into Gigante’s behavior in private. Gigante had a wife and family in New Jersey, but also a girlfriend in New York. In an odd quirk, both his wife and girlfriend were named Olympia. Gigante had bought his girlfriend Olympia a swanky Upper East Side town house. Each night for several months, FBI Special Agent Charles Beaudoin went to the roof of a neighboring school from which he could see into the back of the town house. He took contemporaneous notes memorializing his observations of Gigante reading the paper, counting money, and speaking with visitors — all at a time when his doctors said he was virtually catatonic and incapable of such activities.

The vignette that I thought best encapsulated the gap between Gigante’s public “crazy act” and his private sanity was revealed when I asked Charlie on the witness stand at the competency hearing if he ever saw Gigante in a bathrobe inside the town house. “Yes,” he said. I asked him if he also had seen Gigante in a bathrobe on the streets of New York. Charlie said that he had. “Can you compare that bathrobe with the one in the town house?” I asked. Charlie then described the inside bathrobe as a plush, white, Brooks Brothers–type robe. I thought the visual contrast between this perfectly normal inside bathrobe and the disheveled, threadbare one for public consumption would present indelible images to help to seal his fate.

Undaunted by this testimony at the competency hearing, Gigante’s famed defense counsel, Barry Slotnick, first tried to show that Charlie’s eyesight was so poor that he could not have seen what he claimed. Slotnick went to the back wall of the long, dark, wood and green marble courtroom. The witness box in which the FBI agent was sitting was at the other end, a good twenty yards or so away, which Charlie said was about the distance he had been from the back of Olympia’s town house. Slotnick held up what appeared to be US currency and asked Charlie to identify it. Without missing a beat, Charlie said it was a $10 bill. “Correct,” intoned the district judge, who took the bill from Slotnick and marked it as an exhibit. Undaunted, Slotnick held up some more currency. Again, Charlie identified it; this time it was a $20. The judge again marked it as an exhibit, but could not refrain from asking Slotnick, rhetorically, “How much money are you planning on losing?”

Slotnick changed tactics. Isn’t it possible, he argued to the judge, that Gigante is feigning being competent, when he in fact is incompetent? “Haven’t you heard of that ever happening?” he asked. Before anyone could respond to Slotnick’s new position, Jimmy Breslin — the famed grizzled Daily News reporter who had been covering the proceedings from the spectator gallery — exclaimed in a failed stage whisper, “That describes the whole world.” And with that bon mot, the Gigante gig was up. Slotnick had not been able to shake the clear import of Charlie’s testimony exposing publicly for the first time the private truth of Gigante’s crazy act.

At the conclusion of the hearing, thanks to Charlie’s testimony and that of former senior La Cosa Nostra mobsters like Sammy Gravano about their private dealings with Gigante, the court declared Gigante competent to stand trial. He was later convicted on all counts by a jury. Gigante would even later admit, when he pleaded guilty to obstructing justice, that he had feigned mental illness to avoid prosecution. In other words, he had engaged in a public crazy act, when he privately was running a crime syndicate.

This private vs. public split can be readily applied to Trump’s claim of election fraud in the 2020 presidential election. “We won this election and we won it by a landslide.” Trump made this and similar public statements starting as early as November 2016 and continuing to the present. He continued in this vein from that day until this:


“I won the popular vote if you deduct the millions of people who voted illegally.”

(November 27, 2016)




“There is NO WAY Biden got 80,000,000 votes!!!”

(November 26, 2020)




“This is the greatest fraud in the history of our country.”

(November 29, 2020)




“Tremendous evidence pouring in on voter fraud. There has never been anything like this in our Country!”

(December 15, 2020)




“VOTER FRAUD IS NOT A CONSPIRACY THEORY, IT IS A FACT!!!”

(December 24, 2020)




“The 2020 election was a total FRAUD! The evidence is MASSIVE and OVERWHELMING.”

(June 20, 2025)




“Watch how totally dishonest the California Prop Vote is! Millions of Ballots being ‘shipped.’”

(October 26, 2025)




“The Unconstitutional Redistricting Vote in California is a GIANT SCAM in that the entire process, in particular the Voting itself, is RIGGED.”

(November 4, 2025)



Although Trump repeatedly claims in public that he lost the 2020 election only because of fraud, Jack Smith and the January 6th Committee laid out in detailed reports that he privately had been made aware that he lost the election — and knew he had. An aide testified that he even admitted the loss privately. Indeed, two of Trump’s biggest supporters provided evidence that his public election lie was planned in advance of the election results, as a failsafe that he could use if he lost.

The proof that Trump knowingly lied about the election is compelling. Specifically, Special Counsel Jack Smith detailed such evidence in two lengthy documents: a 45-page indictment, and a 137-page final report with 1,889 pages of supporting testimony and exhibits. The House of Representatives Select Committee on January 6th similarly compiled an 814-page report laying out its findings. Smith and the January 6th Committee conclude that Trump was aware of the following:


Trump’s senior lawyers at the Department of Justice and the White House, including Attorney General Bill Barr and his top two attorneys, Jeffrey Rosen and Richard Donoghue, as well as his White House counsel, Pat Cipollone, all told him that there was no evidence of election fraud that would have changed the outcome. Barr memorably testified that he told Trump the claim was “bullshit.”




Trump’s own campaign staff, including people tasked with looking for evidence of material fraud, told him that there was no such evidence to support his claims.




Chris Krebs, the head of Trump’s Cybersecurity and Infrastructure Security Agency, stated publicly that the election was “the most secure in American history.” Trump then fired Krebs (and has since retaliated against him by pulling his security clearance and by denigrating him in his own bespoke executive order).




State officials called by Trump disputed that there was election fraud. One famous incident involved taping the president importuning the secretary of state of Georgia to find the precise number of votes for him to prevail. (It speaks volumes that these officials understood that a tape would be needed to prove what was said.)




A staff member reported that Trump privately acknowledged that he had lost the election — saying that he would leave a thorny issue to the next guy and commenting about Biden, “Can you believe I lost to this f’in guy?”




Trump’s own vice president, Mike Pence, did not believe that their ticket won.



Pence always struck me as a perfect trial witness to show the jury how a politician with a modicum of decency and a sense of truth behaves after losing an election. He provides the “control” for the Trump science experiment. Two people were on the same Republican ticket, each with the same interest to win, and each with similar sources of information. Both lost. But only one publicly denied it.

If this case had ever gone to trial, defense counsel for Donald Trump may have argued that his client was simply overoptimistic or self-deluded — that he was wrong, but not lying, in other words. That defense would be in considerable tension with Trump’s claim that he had dispositive proof of fraud, but none has been forthcoming (even in court cases challenging the election, where one would think it might be advanced if it existed). And in tension with the reports that Trump contemplated making the fraud claim even before the alleged fraud occurred. And consider the following vignette: On January 5, 2021, Trump and Pence talked privately, and Pence said he could not go along with Trump’s plan. Trump told Pence that he would have to criticize him for refusing to put off counting the electoral votes the next day. Just hours later, Trump issued the following statement: “The Vice President and I are in total agreement that the Vice President has the power to act.” This is precisely the opposite of what Pence says occurred.

The election lie had a deadly impact the very next day. On January 6, Trump repeated the election lie before a crowd of his supporters at the Ellipse, a park just south of the White House. “They want to steal the election.” “This election was stolen from you, from me, and from the country.” “We will never give up, we will never concede.” Remembering to say that the protestors should “peacefully and patriotically” make their voices heard, Trump then said what could have been readily understood to be the opposite: “We fight like hell. And if you don’t fight like hell, you’re not going to have a country anymore.”

No wonder the mob wanted to “hang Mike Pence” after Trump misleadingly built up their expectations. The Department of Justice during the Biden administration would cite these public claims and exhortations as the catalyst for the January 6 insurrection. Numerous people who were later charged in connection with the events on January 6 would say that they believed what Trump was saying — it had led them to “fight like hell,” to attack the Capitol building, to defecate in its hallways, to destroy and defile the seat of our government, and to physically assault police charged with protecting the building and us.

I always thought Trump was too clever by half when he dropped in the peacefully adjective at the Ellipse speech. To me, it was a tell that he knew exactly where the line was between the permissible espousing of ideas and the unlawful calling for obstructing Congress’s vote-counting and even inciting violence. It is hard for me to interpret the single use of the word peacefully as doing any work other than trying to give himself plausible deniability. But it seems to me more accurately described as “implausible deniability,” given the confluence of Trump being made aware of the fact that he lost the election, the lack of evidence of such fraud, Trump’s later inaction even in the face of a mortal threat to his vice president, and his later complete embrace of the J6 rioters who would eventually receive presidential pardons.

Unlike in the cases of Lay, Skilling, and Gigante, however, all of whom were charged, tried, and ultimately found guilty for their lies, the government was never able to test its allegations against Trump at trial. I attribute this to a toxic combination of actions and inaction by Attorney General Merrick Garland, the Supreme Court, and the Trump defense team, all of whom contributed to delays in the case — a slowdown that prevented it from being tried before the 2024 presidential election, after which Special Counsel Jack Smith filed a motion to dismiss the case, in line with a longstanding DOJ policy against prosecuting a sitting president.

But even without Trump’s January 6 case proceeding to trial, we definitively know how American law deals with election lies — or rather, how it doesn’t.

It is a crime to lie to shareholders. It is a crime to lie to Congress. But it is not a crime to lie to the public. Lies of that sort are not even subject to civil liability or regulation. Trump had been charged with obstructing the election, which is a crime — but there is no law against lying about an election, as Trump did on January 6 and has continued to do ever since.

Let that sink in: saying over and over again that an election was stolen — even if it’s done with full knowledge that it wasn’t — is not a crime. The Trump insurrection indictment makes this very point: not only does the filing not charge Trump with an election lie, it also explicitly says that under the law such a lie is not illegal. Instead, the election lie was only relevant as proof that could help to establish that Trump committed some other crime, such as obstructing Congress from counting electoral votes or violating civil rights by engaging in election interference. Those crimes — the ones with which Trump could be charged — are far more complicated to prove than a simple false statement charge; obstructing Congress has various complicated prerequisites for conviction — so-called elements that must each be proved beyond a reasonable doubt, and which the Supreme Court in Fischer v. United States concluded had to involve attempting to impair the availability or integrity of evidence in the election proceeding.

But the crime of making a false statement is straightforward and intuitive: Did the defendant intentionally lie about something material (i.e., something more than, say, their favorite color)? If so, that is enough to support a criminal charge in innumerable other contexts: lying to Congress, lying to a jury, lying in a civil deposition, lying to a federal agent in an interview (even when not under oath), lying on a bank form, and so forth.

All of these lies are criminalized under United States law; Congress has made them illegal.

Not so lying to the public.

It says a lot about America’s value system that our choice of stock is legally protected from Kenneth Lay’s lies, whereas no such protection exists for our ballot choice when it’s the subject of false claims of fraud. What’s more, the fact that Trump has faced no legal accountability for his false claims about the 2020 election has permitted him to repeat them to this day, and to do so from the highest office in the land — an “alternative facts” blitzkrieg that has had devastating consequences for our democracy.







CHAPTER 2

DEMOCRACY AT STAKE

It is entirely predictable that if you permit people to get away with election lies, the lies metastasize. We can actually all see these consequences: recall that one-third of Americans have said that they believe the 2020 election was stolen — and two-thirds of Republicans say the same. Trump achieved this result without ever presenting evidence to support the contention. In fact, every court that has confronted the claim has rejected it. Trump was elected president nonetheless.

Of course, Trump was not the first to resort to lies — think about Bill Clinton’s “I did not have sexual relations with Ms. Lewinsky,” or Nixon’s “I am not a crook.” But those presidents paid varying prices for their lies, whereas our current president lies outlandishly, with legal impunity. And his success emboldens others to emulate the tactic.

Our body politic is now riddled with lies, misrepresentations, distortions, and half-truths that undermine our rights and democratic institutions. Most directly, the election fraud lie provides the origin story for whitewashing the entire January 6 attack. More than 1,500 J6 criminals have been set loose and heralded as patriots and “political prisoners.” When defecating in the Capitol is glorified by our own leaders as patriotic, how can a representative democracy survive? The sad point is that defecation on a revered monument is the perfect symbol of Trumpism. And the election lie, with its insistence on denial of the establishment’s reality and its upending of facts and process, is the oxygen that fans those destructive flames.

On the very first day of his second term, Trump used the election fraud lie to justify meticulously eradicating all J6 prosecutions, root and branch. Trump issued pardons for all the convicted January 6 defendants, describing their prosecution as a “grave national injustice.” Trump pardoned all of them, regardless of whether they pleaded guilty or were found guilty by a jury, regardless of whether they assaulted police officers, and regardless of whether they were leaders of violent gangs like the Proud Boys and Oath Keepers. For those still awaiting trial, Trump ordered his Department of Justice to seek “dismissal with prejudice” of all charges (meaning the charges cannot ever be reinstated by a later administration).

JD Vance and Pam Bondi, Trump’s attorney general nominee (after his nomination of Matt Gaetz crashed and burned), had tried to calm the waters before Trump’s second inauguration by reassuring the press, wrongly as it happened, that the Trump administration could differentiate between the violent and nonviolent J6 offenders. Trump was not to be deterred with such niceties: all of the defendants received some form of legal absolution. Ed Martin, Trump’s newly minted Pardon Attorney, later said the quiet part out loud, describing Trump’s use of his constitutional pardon power as “no MAGA left behind.”

A psychologist might suggest that Trump engaged in such behavior so as to bludgeon the perception of legitimacy of the criminal justice system. Trump, after all, is the first US president to be an adjudicated felon, having been tried and convicted of thirty-four felony counts in his former hometown of New York City. The blanket pardons had the effect of upending the legitimacy of our legal system — the key structure we have for resolving disputes.

The pardons serve another, even more direct purpose for Donald Trump. If Trump was a catalyst for the J6 events, the rebranding of that day as something to applaud, not to be ashamed of, helps Trump personally. Recasting the J6 defendants as MAGA causes célèbres is nothing more than a way to exculpate Trump for his central role in the whole affair.

Given a president’s conclusive and exclusive pardon power under the US Constitution, the courts had no choice but to accept the pardons, and virtually no discretion to reject the dismissal of the pending criminal cases. Federal District Judge Tanya Chutkan captured the mood of the courthouse in Washington, DC, where judges of all political backgrounds had labored mightily to assure due process for all the J6 defendants. From the scores of trials in their courtrooms, the judges were keenly aware of the evidence establishing what had occurred that day. Judge Chutkan poignantly wrote:


No pardon can change the tragic truth of what happened on January 6, 2021 . . . It cannot whitewash the blood, feces, and terror that the mob left in its wake. And it cannot repair the jagged breach in America’s sacred tradition of peacefully transitioning power.



Unchastened, the Trump administration’s Department of Justice went a step further. It moved to dismiss certain charges against J6 defendants even if the crimes were unrelated to the events on January 6, so long as the evidence of the crimes was discovered in the course of the January 6 investigation. One federal judge who had been appointed by Trump in his first term found that position remarkable. She noted that DOJ’s reasoning would absolve someone of murder if the evidence happened to be found in the course of a January 6 investigation. She rejected the government’s position, acknowledging that if Trump wanted to issue a pardon for that unrelated conduct he could, but that she would not allow it to be based on the J6 pardons. Trump then did just that, and expanded the conduct covered by a new pardon.

There was more to come: the vilification of the people who held the J6 defendants to account. The career law enforcement officers on the United States side of the “v.” in the caption “United States v. Defendant” needed to be punished. Not waiting for the confirmation of Pam Bondi and Todd Blanche as attorney general and deputy attorney general, respectively, the then–Acting Deputy Attorney General Emil Bove summarily caused the firing or transferring of numerous career prosecutors and FBI agents for the sin of having worked on the J6 cases. He demanded a list of all FBI personnel who worked on the cases — a list that would contain the names of thousands of people — in order to evaluate them for adverse personnel action. To add to the mendacity and shamelessness of this undertaking, Bove himself had supported investigation of the J6 attack when he had been a career prosecutor in the Manhattan US Attorney’s office.

Bove now recast the career public officials as part of a conspiracy to railroad innocent J6 defendants. The Trump administration used this falsehood to summarily purge prosecutors from the Department of Justice. Career public servants who worked for Special Counsel Jack Smith were fired without cause. To make matters worse, whereas normally experienced and decorated prosecutors like these men and women would land on their feet in the private sector, large law firms, euphemistically known as Big Law, won’t touch various Smith team members as of this writing for fear of putting a target on their backs.

The Trump administration also fired, suspended, and vilified numerous career FBI special agents with years of training and expertise. The career domestic terrorism FBI agent who headed the Salt Lake City, Utah, FBI field office was pushed out just weeks before the Charlie Kirk assassination. Needless to say, this was a time when such depth of knowledge was most needed. Walter Giardina (who worked for Special Counsels Smith and Mueller) was fired by FBI Director Kash Patel in spite of reported pleas from senior FBI leadership that Patel hold off because Giardina’s wife — a ballet dancer who taught children with disabilities the joy of dance — was dying of cancer. In fact, she died shortly before Giardina’s firing.

What kind of person would decide to fire a grieving husband under these circumstances? And Trump piled on with invective, labeling Giardina a “DIRTY COP!” — but again with no actual evidence to back up the epithet. Not long after, the FBI leaders who reported that they had tried to have Patel show a modicum of humanity toward Giardina were themselves fired. Again, I would ask: What type of person creates an environment that makes such actions acceptable, and not the subject of universal scorn and discipline? These are the people running our country now. And these are but a few examples.

The firing and denigration of the public servants who worked on the J6 cases ignores two facts: there is no evidence the election was stolen, and even assuming that the J6 rioters believed the lie that it was stolen, that did not justify taking the law into their own hands and committing crimes, high and low, violent and nonviolent. They could go to court (which some did and lost, repeatedly) or they could protest peacefully (which some also did). Engaging in violence and physically attacking law enforcement were not legal options, even if you believed the election lie.

The administration’s lies have mushroomed, the rot spreading to many other domains. In the immigration context, lies are fueling the mistreatment of tens of thousands of people. Trump has stoked xenophobia at least since first announcing his presidential aspirations, whether it be the birther lie about President Obama or his denigrating a judge — an American citizen — as a “Mexican” who consequently could not obey his judicial oath of office to fairly adjudicate a civil case to which Trump was a party. Trump claimed that we were being invaded by murderers and rapists from other countries. The facts were beside the point: numerous studies have found that immigrants commit crimes at lower rates than native-born Americans. A study out of Texas concurred, finding immigrants were arrested at half the rate of US-born citizens for drug and violent crimes, and a quarter of the rate for property crimes.

In his second term in office, Trump continued smearing immigrants and stoking xenophobia in an executive order that announced without citing any factual support that the United States was being invaded by a Venezuelan gang called Tren de Aragua. Usually an invasion is something we would have seen and experienced ourselves, so the news of a Venezuelan invasion was surely a surprise to us all. One federal judge thought it fanciful for the administration to try to claim that a law involving an actual British invasion of this country in 1812 could justify an imagined current TdA military invasion. You know you have come up with a whopper when even the ultraconservative federal Fifth Circuit Court of Appeals rejects your claim that there is an “invasion” justifying summarily extracting people from the country without a hearing.

In a sign of how far we are from a government operating based on facts, another court, when confronted with the question of whether one husband and wife were members of the TdA gang, found that the government had not even established that basic fact, which is of course a necessary prerequisite to justify removing them as being a part of TdA (even if TdA were actually engaged in an invasion). As to the wife, the court noted that the government had established no facts that justified concluding she was in TdA; with respect to the husband, the proof consisted solely of being married to his wife.

Lies about immigrants have even been used to target immigrant children. Over Labor Day weekend 2025, the administration tried to summarily extract hundreds of minors from the United States without any judicial process whatsoever. Late that Saturday night, ICE agents went to shelters and foster care homes to round up hundreds of children, forcing them out of their beds in the middle of the night. The Trump administration then hastily put scores of these children on planes bound for Guatemala. Recall that when the administration did this with adults and dumped them in shackles in a God-forsaken prison in El Salvador, the Supreme Court held 9–0 that it violated their due process rights. These children, too, were entitled to due process before removal, and were covered by a congressional law specifically governing a judicial process that had to be followed to remove children from the country. This did not protect them from an administration that did not follow the law.

The administration, it turns out, did not adhere to the facts, either. Thanks only to the fast work of lawyers for some of the children was a court alerted on early Sunday morning as to what ICE was doing. The federal judge who was on emergency duty that weekend held an immediate hearing. Unbowed, the Trump administration resorted to false claims to the court to justify its conduct. The government, far from being contrite, followed the old adage that the best defense is a good offense. The children’s lawyers should be scolded, the government lawyer intoned, for the “fairly outrageous” effort to interfere with the “reunification” of the children with their parents, which the Trump DOJ lawyer claimed one or both parents had requested.

The federal judge noted that the lawyers for the plaintiffs disputed that government assertion. For instance, one child had submitted an affidavit that said her mother was dead (and thus could not have sought reunification) and that her father had abused her as a child. There was, the judge noted, an important factual disagreement: Was the Trump administration merely seeking to reunify children at the request of one or both parents, as it claimed without any supporting proof? Or were the plaintiffs, who had submitted sworn evidence to support their position, correct that no such reunification had been requested? The issue was critical because the government said that it was not bound by the congressional statute on removals because what it was doing was “repatriations and reunifications” of children with their parents at their own request.

The court pressed pause, stopping the government from removing the children, at least temporarily, until the facts and legal issues could be resolved at a hearing. Rather than await these determinations, the White House pounced on the judge. “The Biden judge is effectively kidnapping these migrant children and refusing to let them return home to their parents in their home country,” Trump aide Stephen Miller wrote on X that day.

The court hearing came just days later. The assigned judge, District of Columbia federal judge Timothy Kelly, was not a “Biden judge”; he was appointed by Trump in his first term. But that did not affect his adherence to his oath of office to administer justice without fear or favor. Judge Kelly rejected the government’s claim, made just days earlier, that it was seeking reunification with the consent of the parents. In light of a report from the attorney general of Guatemala, the government now had to do a complete 180 and announced that it did not in fact have the consent of the parents. The change was not lost on Judge Kelly, who wrote about the government’s claim of reunification thus:


But that explanation [of alleged reunification] crumbled like a house of cards about a week later. There is no evidence before the Court that the parents of these children sought their return. To the contrary, the Guatemalan Attorney General reports that officials could not even track down parents for most of the children whom Defendants [the Trump administration personnel and agencies] found eligible for their “reunification” plan. And none of those that were located had asked for their children to come back to Guatemala.



The Guatemalan report belied the factual claim by the Trump administration that it was simply reuniting hundreds of children with their parents and doing so at the parents’ request. Notably, the government did not provide the Guatemalan attorney general’s report to the court, although it is hard for me to believe that the government did not know about it. Indeed, if it did not, that is just as damning, since our government claimed to have been working in coordination with Guatemala, and its entire legal justification rested on facts that it had not, but could have, verified. The report came to light only because the press alerted the public to it. And when the report came to light, the Trump administration lawyers neither disputed it nor suggested to Judge Kelly anything to explain why it had represented the opposite just days earlier.

All of this deception was undertaken to remove children without due process, when a perfectly good legal system was available to the government. But rather than beginning removal proceedings under the law, the government ignored both the law and the facts. And in doing so, it revealed a darker issue.

The mistreatment of these Guatemalan children, of the adult TdA “suspects,” and of many others have a common taproot: lies that depict the undocumented and immigrants as something less than human. That these people are invariably from Black and Brown communities undergirds so much of the White nationalist message from this administration. “They” poison the American body politic and are to be removed, like some dreaded cancerous tumor. The political bet is that there won’t be enough people who care about due process when the people whose due process rights have been violated are not White, or who may be convincingly depicted as unsympathetic. This gambit explains the administration’s extraordinary public effort to vilify the people being summarily extracted.

The notorious case of Kilmar Armando Abrego Garcia is sadly just one illustration of this phenomenon. On March 12, 2025, the Trump administration illegally seized Abrego Garcia as he was leaving his job in Baltimore and then sent him to El Salvador. This violated a prior court order that specifically prohibited his being sent to El Salvador, because he had established to a US judge a legitimate basis to fear retribution if he were sent there. To make matters worse, after being extracted from the United States without a hearing, Abrego Garcia was not free when he got to El Salvador: he was sent to rot in the CECOT prison with no known prospect for release. Once Abrego Garcia was stashed in a foreign prison, the government claimed it could not bring him back. This, in spite of the fact that the United States had paid hundreds of thousands of dollars to El Salvador to imprison him and others.

Not only is that position fanciful, it is cruel. It is inconceivable to me that any DOJ leader for whom I have worked over numerous Republican and Democratic administrations would ever react this way. Imagine going to your boss and reporting that you had just removed someone from the country illegally, against a court order. And that person was now in prison in the foreign country as a result of your illegal action. Any decent and moral person would ask how fast you could get him back to the United States. Did the Trump administration do that? No. It took a decidedly different tack: tarnish the immigrant so people would not care about what the government had done to him.

The DOJ lawyer on the Abrego Garcia case, Erez Reuveni, has provided direct evidence that he was instructed to call Abrego Garcia a terrorist, but he refused unless he was given evidence of that — which is to say, he was not willing to lie to the court. Reuveni was no Biden holdover; he was a career lawyer who had argued many a Trump administration immigration case and had been recently promoted by Trump’s attorney general. Nevertheless, he was promptly fired by that same attorney general. She then went on the national airwaves to besmirch Abrego Garcia herself. The reason was purely political, not legal: Why should you care about the niceties of constitutional rights (and whether DOJ violated a court order) when we are talking about removing a bad and dangerous person?

The sins go deep: as Attorney General, Bondi must know that whether Abrego Garcia is a terrorist or not is entirely irrelevant to the legal issue of whether DOJ violated the preexisting court order. Abrego Garcia was entitled to a hearing before being seized and removed from the country. The government would have to meet its burden of proof and Abrego Garcia would be able to challenge the facts and law. That in fact is why we have criminal trials. All defendants are entitled to due process and require the government to prove guilt beyond a reasonable doubt. The government doesn’t get to skip that step just because the attorney general announces on Fox News that she thinks you are a bad person.

Thankfully, the Trump administration’s new tactic was soundly rejected by the appellate court overseeing the case. The opinion was authored by a revered conservative jurist, Judge J. Harvie Wilkinson — someone whom the right views in much the same way that the left thinks about Ruth Bader Ginsburg. He noted the most obvious point first, which now needed to be said given what the Trump administration was doing: “The government asserts that Abrego Garcia is a terrorist and a member of MS-13. Perhaps, but perhaps not. Regardless, he is still entitled to due process. If the government is confident of its position, it should be assured that position will prevail in proceedings” to remove Abrego Garcia from the country.

As for the government’s attempts to wash its hands of Abrego Garcia by claiming that it was powerless to bring him back, Judge Wilkinson was having none of it. “There is no question that the government screwed up here,” he bluntly penned. In common-sense language, for all to read and understand, he said that “the government has conceded that Abrego Garcia was wrongly or ‘mistakenly’ deported. Why then should it not make what was wrong, right?” Judge Wilkinson was not alone. One of his judicial colleagues excoriated the government for punishing Reuveni for carrying out his duty to the court to be truthful. As lawyers, we are all trained that we have a duty to zealously advocate for our clients, but that is secondary to our “duty of candor” to judges as “officers of the court.”

Judge Wilkinson did not hide his fury at the lawlessness and prevarication he was witnessing.


The government is asserting a right to stash away residents of this country in foreign prisons without the semblance of due process that is the foundation of our constitutional order. Further, it claims in essence that because it has rid itself of custody that there is nothing that can be done. This should be shocking not only to judges, but to the intuitive sense of liberty that Americans far removed from courthouses still hold dear.



What was at stake in Abrego Garcia’s case, he concluded, was the very rule of law itself: “It takes no small amount of imagination to understand that this is a path of perfect lawlessness.” Judge Wilkinson ended by urging the White House to turn back before it was too late. It was, he noted,


all too possible to see in this case an incipient crisis, but it may present an opportunity as well. We yet cling to the hope that it is not naïve to believe our good brethren in the Executive Branch perceive the rule of law as vital to the American ethos. This case presents their unique chance to vindicate that value and to summon the best that is within us while there is still time.



But the conservative judge’s heartfelt plea was met by crude, juvenile derision by the White House. With the words “Fixed it for you, @NYTimes,” the White House tweeted a doctored version of a New York Times headline about the case. It crossed out the word “wrongly” and “Maryland Man,” replacing the latter with a description of Abrego Garcia as an “MS-13 Illegal Alien,” after which it scrawled the words “Who’s Never Coming Back.”


[image: A picture of the front page of the New York Times dated Thursday, April Seventeenth, Twenty Twenty-Five with a breaking news headline that reads “Senator Meets With Wrongly Deported Maryland Man in El Salvador. The word wrongly is scored out with a pencil and the words “Who’s Never Coming Back” are handwritten nearby. The words “Maryland Man” are also scored out and a handwritten note that reads “MS-Thirteen/Illegal Alien” appears at the bottom.]

The bitter irony in all of this is that, of all our presidents, Donald Trump should best understand the value of due process. Just because the government asserts something does not mean that it is true; the government needs to present proof to substantiate its accusations. In all four of his criminal cases, Trump was accorded the due process that he is now denying countless others.

In addition to the erosion of due process rights in America, courts have determined that flat-out misrepresentations are now fueling the effort to send the military into our cities — at least our “blue” cities. The Trump administration claims that it is unable to contain the violence in these “war-ravaged” places with normal law enforcement efforts. It was time to call in the marines. And the national guard. Yet another federal judge summed up the factual claims by Trump and his administration as “untethered to the facts.” That is a not-so-subtle way of saying that they were a bunch of lies. The judge, appointed by none other than Donald Trump in his first term, adhered to her oath of office to decide the case without fear or favor to any party. This did not prevent Steven Miller decrying her decision as being part of a “legal insurrection.” Deputy Attorney General Todd Blanche told a Federalist Society gathering it was time for a “war” on these judges.

The creep of lies and deception into our government policies goes far beyond the claims of election fraud, the tarring of immigrants, and use of the military domestically. Lies abound: about COVID and vaccines, about Russian interference in the election, about having rid the world of ISIS. More recently, America’s attacks on the sovereignty of Venezuela, whether by blowing up boats offshore or by abducting its president, have been fueled by the administration’s pretextual claim that it is taking these actions to thwart drugs entering the United States — something at odds with, among other things, the US decisions to remain in Venezuela to run its oil industry and to pardon the Honduran president who was convicted of conspiring to import 400 tons of cocaine into the United States.

This kind of political deceit, and the actions it supports, have risked our national security by making us pariahs in the international community. For instance, the Trump administration’s assaults on Venezuela are a sign of the disregard of international law, which most reputable experts believe has been violated. But these actions also hurt us in more direct ways. Promulgating lies about the efficacy of medical cures for diseases, for instance, does not make the disease go away — just the opposite. Policies based on falsehoods, such as using quack theories to justify denying funds to basic research into promising medical science, hurts the health of the entire nation. Denying the existence of a potent enemy, whether a disease, a nation state, or a terrorist group, is not an effective strategy to defeat that threat. It is fools’ gold, serving to augment the false illusion of Donald Trump’s success in the same manner that Kenneth Lay’s lies did about Enron.

In addition to outright affirmative lies, deception has taken another important form. The Trump administration has hidden facts from the public. In the Abrego Garcia case, counsel for the former government prosecutor filed a whistleblower complaint alleging that the DOJ attorney was fired for disclosing the truth to the court. The head of the Bureau of Labor Statistics was fired when she disclosed poor economic news. This was done even though we were never told what was wrong with her calculations. In fact, her calculations had been lauded as correct when she announced positive economic news. What had changed, other than the misalignment of this official’s facts with the White House’s preferred narrative? In cases such as this, the Trump administration is betting that, by killing the messenger, they can also kill the message. In Trump world, “hear no evil, see no evil” means that there is no evil.

We saw something similar when Trump derided the official reporting on the number of COVID cases in America by protesting that the statistics were high “only because of our big number testing.” By this reasoning, if officials stopped counting COVID cases or didn’t make the numbers public, then the public’s perception of the problem would disappear, like children who cover their eyes and think they’ve become invisible. Taking down government websites and databases, altering historical facts in museums, privately exhorting the State of Georgia to magically “find” 11,780 votes, and extorting Ukraine to say that it was investigating a political opponent without disclosing the extortion that coerced the announcement of the investigation, all are a part of the honesty crisis.

Unchecked lies and deceptions are gutting our democracy. Judge Wilkinson’s cri de coeur is one memorable warning about the damage wrought by these falsehoods. Many other judges have been ringing that same alarm bell, too. One such warning in particular sticks in my mind: that issued by the federal judge who presided over the case of Paul Manafort.

In retrospect, Manafort’s crimes were emblematic of the lawlessness and deceit that would come to pervade both Trump administrations. Manafort served for several months as Trump’s 2016 presidential campaign manager. In 2017, I was assigned by Special Counsel Robert Mueller to head the team overseeing the Manafort investigation. Within a handful of months, two separate grand juries had indicted Manafort for a slew of crimes: bank and tax fraud, money laundering, witness tampering, making false statements to the Department of Justice, and violation of the Foreign Agents Registration Act (“FARA,” which requires registration with the Department of Justice by any person working for a foreign actor who seeks to influence US policy). Manafort was ultimately convicted by a Virginia jury of eight of the charges, and he pleaded guilty shortly thereafter to two more charges in Washington, DC, where he admitted under oath his liability for all the outstanding charges in both indictments.

At the heart of most of the charges was Manafort’s lying. He lied to banks, to the tax authorities, and to federal prosecutors at the Department of Justice through his own defense counsel (to whom he also lied). All those lies, unlike lies by politicians to the public, are the subject of criminal statutes. Congress has decreed that all these lies are illegal, and that allowed us to hold Manafort accountable.

At Manafort’s sentencing on March 13, 2019, District Judge Amy Berman Jackson noted that it was difficult “to overstate the number of lies and the amount of fraud and the extraordinary amount of money involved.” Manafort, she noted, hid his income


from the American people who pay their share of taxes so that the government, the military, the national security apparatus, the veterans hospitals and all of the other functions that ordinary people rely on, can operate. Why? Not to support a family, but to sustain a lifestyle at the most opulent and extravagant level possible. More houses than a family can enjoy, more suits than one man can wear.



Judge Jackson concluded that Manafort’s lies to federal investigators on the Mueller team had another important deleterious effect — thwarting the ability to investigate Russian interference in the 2016 election and any coordination with the Trump campaign. She rejected the speculation by Manafort at the time that there was no “collusion” with Russia, noting that it was “not particularly persuasive to argue that an investigation hasn’t found anything when you lied to the investigators.”

Before concluding her sentence, Judge Jackson had something else to say that has stayed with me. To survive, democracy requires the truth, and courts are where truth still matters. “Disregard for truth undermines our political discourse and it infects our policymaking. If the people don’t have the facts, democracy can’t work.” With respect to how to sift through the public cacophony of lies, Jackson observed: “Court is one of those places where facts still matter.”

Yet when it comes to political lies that deny, distort, or hide those facts and thus aim a dagger at the heart of democracy, the courts can’t do this essential job. Because we have not let them.

Manafort was sentenced to a total of seven and a half years in jail, but Trump pardoned him in 2021 on his way out the door of the Oval Office. Manafort had served slightly less than two years in prison.







CHAPTER 3

THE MARKETPLACE OF IDEAS

How did we become a country where political lies seemingly have no legal repercussions? Where lies are taken for granted, creating a vicious circle of distrust and cynicism between political leaders and the citizens who empower them?

The legal answer, if not the political one, can be traced to an analogy made popular by the famous jurist and Supreme Court Justice Oliver Wendell Holmes Jr. In the early twentieth century, he penned a famous dissenting opinion in a case involving men convicted for distributing leaflets opposing United States intervention in the Russian Bolshevik revolution. Holmes famously wrote that the defendants’ speech should not have been subject to prosecution. “The ultimate good desired,” he wrote, “is better reached by free trade in ideas — that the best test of truth is the power of the thought to get itself accepted in the competition of the market.” Holmes’s dissent never actually used the phrase “marketplace of ideas,” but later Supreme Court cases adopted both that phrase and Holmes’s market metaphor in its drive to expand free speech rights.

Holmes’s insight made sense when applied to the case before him — a case about Americans’ rights to publicly voice their opinions about whether the United States should play a role in an unfolding foreign event. It was protected free speech, but the speech at issue did not involve factual truth or falsity. It was the expression of a viewpoint. By definition, such an opinion is not provably true or false one way or the other. It just is. Allowing opinions like these to vie for favor in the public square is appropriate and fitting — part of the robust vision of our First Amendment.

But as often happens in the law, Holmes’s words came to be invoked in circumstances far beyond those in which they were birthed. Today, political lies about facts are thought to be immune from regulation based on the inapt application of this early-twentieth-century Holmes dissenting opinion. Holmes’s invocation of the “competition of the market” has been applied to the very different situations in which contested speech involves not opinions but rather hard, verifiable facts.

We should be able to keep faith with Holmes’s admirable strong protection of subjective opinions without inflicting on our democracy unchecked lies and liars. While Darwin’s “natural selection” may be a perfectly valid biological theory, it has little application to how the law should treat truth and lies, and thus no legal system should conceive of the battle between truth and lies as a Darwinian survival of the fittest. A majority of the populace might disbelieve the law of gravity, but Isaac Newton’s apple is still going to fall from a tree.

In fact, the law does brush aside the marketplace of ideas metaphor in a wide variety of contexts when intentional factual lies are at issue. Kenneth Lay, Jeffrey Skilling, and Vincent Gigante can all attest to that. So, too, can the unlikely bedfellows of Roger Stone and James Comey — both charged with intentionally lying to Congress, which understandably Congress has criminalized. Martha Stewart was convicted of lying to federal investigators and Paul Manafort of lying to a bank — both also made crimes by congressional statute. Why should these lies be subject to legal restraint, but lies by politicians to the public get a pass?

Trump himself appears to be keenly aware of this distinction between legal and illegal lies — between lies that are protected by Holmes’s “marketplace” concept and those that aren’t. This struck me during his first impeachment trial in December 2019, when the US House of Representatives charged Trump with extorting Ukraine by means of withholding congressionally appropriated military aid. Trump was accused of trying to get Ukraine to announce that it was criminally investigating Joe Biden, one of his key political rivals at the time, so that he could use such an announcement against Biden in the upcoming election — and surely without disclosing to the American people that Ukraine’s investigation was the result of this backroom arm-twisting. When all this came to light, Trump took to the airwaves to deny to the electorate that he had tried to engage in a quid pro quo from Ukraine — its announcement of a Biden investigation in exchange for his administration’s release of the congressional funding. He said the call with Ukraine president Volodymyr Zelenskyy was “perfect.”

What Trump did not do in this situation is telling: he did not say any of this under oath in Congress during the impeachment proceedings, even though he said it all publicly. Trump never even submitted a sworn, or even unsworn, declaration to Congress. Why not? Because such statements might be prosecuted under the federal statute making it a crime to lie to Congress and to obstruct Congress — coincidentally, the exact crimes Trump has successfully directed be brought against his former FBI Director James Comey. So Trump avoided lying in a congressional proceeding. Instead, Trump just made his dubious claims to the entire American public — and thanks to Holmes’s marketplace concept and its legacy, he was able to do so with impunity.

This inconsistency in how we handle lies in our legal ecosystem is all the more striking when you consider that we do impose legal constraints on political lies when the lie is directed at a particular person. That is what defamation law is all about. Just ask Ruby Freeman and Wandrea’ ArShaye “Shaye” Moss, the mother and daughter who brought a civil defamation lawsuit against Rudy Giuliani for falsely accusing them of tampering with the 2020 presidential election votes in Georgia. Giuliani’s statements had resulted in intense national public vilification of the mother and daughter, and even death threats to them both. Does our legal system say that Giuliani’s statements and the women’s denials are left to fend for themselves in the wilderness of an imagined marketplace of ideas? No: the question of his assertions’ veracity was resolved in court. A judge and jury held him legally responsible, and the jury awarded the women almost $150 million.

Another, even more direct example of a political lie being subject to regulation — that is, being exempt from Holmes’s marketplace of ideas — comes from the Dominion Voting Systems defamation case. When Trump lost the 2020 election, an array of people, including media outlets like Fox, disseminated a conspiracy theory that the loss was due to Dominion machines being used to delete votes for Trump or switch votes to Biden. If true, this could have thrown the election to Biden, since over half the states in the country and Puerto Rico used voting machines or vote tabulation software developed by Dominion to count votes in their elections. But it wasn’t true — and the company didn’t have to wait for an imaginary marketplace to set the record straight.

In 2021, Dominion filed a civil case against individuals such as Rudy Giuliani, Sidney Powell, and Mike Lindell (the MyPillow CEO), and organizations including One American News Network and — most famously — Fox. It alleged that it had been defamed by their fostering and amplifying a conspiracy theory about its supposed election interference. In April 2023, just before the scheduled trial, Fox settled with Dominion for the eye-popping sum of $787.5 million.

Because the Dominion case was resolved prior to trial, we do not have the benefit of a jury verdict or, to be fair, an appellate court’s assessment of the legal rulings that the trial court had issued in the course of the pretrial proceedings. Nevertheless, the case demonstrates the law’s ability to hold a core election fraud lie to account. The trial court ruled that there was no doubt that the claim was utterly false. The judge found: “The evidence developed in this civil proceeding demonstrates that [it] is CRYSTAL clear that none of the [s]tatements relating to Dominion about the 2020 election are true.” The huge settlement figure, arrived at only after both sides engaged in extensive discovery (the exchange of documents and deposing witnesses and experts), supports the conclusion that Fox was completely aware of that fact.

All of us who believe in facts were victims of the same 2020 election fraud claim that was the basis of this private civil defamation lawsuit. Such claims, of course, serve to fuel distrust in the electoral process generally and to shore up support for Trump specifically. He could be portrayed as a victim of election fraud and not as a “loser.” As the Dominion trial judge concluded, it was “‘well-known and understood by everybody in the business’ that former President Trump would ‘claim that the only way that he could lose the election was by fraud, or that the only way that he would not prevail would be if it was stolen … He had laid that predicate down throughout the spring and the summer.’”

But although, per the district judge’s conclusions, we were all subject to this attempted fraud, only Dominion had a legal remedy available to it. The rest of us have no standing to sue over an election lie, because in the eyes of the law we are mere voters; the only reason that the election fraud lie was remediable in this civil case is because the people spreading it happened to blame a particular target, Dominion. Its attorneys were able to drag the lie into court by arguing that it was defamatory. That is, they could argue that lie had a direct financial effect on Dominion: by casting doubt on the company’s integrity, the liars had rendered it all but unemployable in future elections.

Only this direct identification of Dominion had opened the courthouse doors to the case. If the election fraud claim had remained in the passive voice — for instance, if the people spreading it had simply claimed, as President Trump regularly does, that “election fraud happened” — then Dominion would have been powerless to fight it, at least under current law. By extension, unless a politician or political candidate is foolish enough to defame a specific person in the process of spreading lies about an election, the “marketplace of ideas” metaphor continues to bar the courthouse doors.

The marketplace analogy has proven itself to be particularly dangerous when it comes to political lies. Whatever marketplace exists for political speech, it almost assuredly is not going to be effective in sorting fact from fiction in this domain. Even if one believes that a purported marketplace of ideas works some, or even most, of the time to dispel the force of a political lie, that may not be good enough to prevent the lie from working. Politics today is often a game of inches. A candidate does not have to fool all of the people all of the time, to borrow from the famous quip attributed to Abraham Lincoln. You just need to fool enough of the people by election time. If enough citizens believe a falsehood enough to affect their votes, then the lie wins. The cynical politician knows this, and can lie safe in the knowledge that there is no legal forum to timely and adequately counteract it.

We don’t have to wonder if this happens: we know that it does. The marketplace of ideas is not dulling the bite of Trump’s election fraud lie. As we’ve seen, the marketplace failed approximately two-thirds of the group of Republicans whose support Trump needed to secure his party’s nomination ahead of the 2024 elections; it also failed around one-third of the group (the general electorate) whose support he needed to secure the presidency again. Trump has not had to answer in court for this claim, even if Dominion has. Trump has not had to explain, under oath and subject to cross-examination, his factual basis for his assertion. What the public is left with, instead, are his hollow assertions and bumper-sticker labels — claims devoid of any actual evidence.

Whatever the efficacy of a marketplace of ideas in the early twentieth century, it has long since ceased to function. This is due, in part, to the fact that there have been vast changes in our communications systems since Holmes penned his dissent in 1919. Thanks to the Internet and social media, we live in a time where individuals have never had a greater ability to speak to wide audiences, unfiltered, and to be able to access others’ unfiltered speech. There is no remotely comparable historical analogue to what we are experiencing; we are the first people to deal with this phenomenon, and we have no defense against its excesses. The vast array of speech we experience has turned into a cacophony.

In spite of our unique ability to speak today — or, indeed, because of it — we ironically have a less well-functioning marketplace of ideas than we did in Holmes’s time or in the intervening decades. The days of three US television networks and their virtual hegemony over the news are long gone. There is no Walter Cronkite to unmask the charlatan, to alert us when “skim milk masquerades as cream,” as Gilbert and Sullivan so charmingly phrased it. Nightly news broadcasts — indeed, all traditional news outlets — are in free fall among young viewers. YouTube and TikTok are on the rise as major sources of news, as are influencers with various journalistic pedigrees (or none at all). A 2024 Pew Research Center study found that 37 percent of young adults regularly get their news from influencers on social media platforms. Four in ten aged 18–29 regularly get their news from TikTok, compared to just 10 percent for those aged 50–64, and just 3 percent for those over 65.

The profusion of data is a problem for all of us. In science, for instance, researchers are struggling to keep up with the massive amount of new research. Younger scientists are no longer the driving force of novel discoveries, as it is taking longer and longer to develop sufficient expertise to make a breakthrough. In the Intelligence Community, analysts now have more data to process than they can handle, resulting in a huge and growing backlog. As then–FBI Director Robert Mueller observed to me when I was the FBI general counsel, the problem for law enforcement is no longer that we won’t have information in our intelligence holdings about the next terrorist; rather, it is how to sift through the vast data to find the right nugget before an attack occurs.

Similarly, with no barrier to entry into the social media marketplace, the volume of data we encounter there is overwhelming. To be able to digest any of it, we often must rely on others to filter and distill it. This creates bubbles of information, often created and curated by people we’ve never met and algorithms far removed from anything that most of us can understand. Too often, these spheres result in the exact opposite of a marketplace of ideas: they produce repetitious orthodoxies for the people trapped inside of them, with no dissenting voices who might be able to penetrate the bubble to offer contrary, let alone truthful, information.

To be sure, there are still smart and ethical investigative journalists, but their place in the news ecosystem is hardly growing. The mainstream media may ferret out the political falsehood from the ground truth, but they no longer have the same reach to galvanize what is often referred to as a “court of public opinion.” Between media outlets captured to promulgate one-sided stories (the successful Dominion case against Fox being a prime illustration) on the one hand, and the rise of the Wild West of social media feeds on the other, the so-called court of public opinion is an anachronism.

Here is a useful thought experiment: If Watergate were to occur today, would President Nixon be forced to resign? Would there be sufficient media coverage of the facts of his misconduct, or would media bubbles insulate enough Americans from the truth to allow Nixon to evade justice? That is not really much of a hypothetical question; the answer is unfolding before our eyes today. When the right heralds criminals found guilty for participating in the January 6, 2021, attack on the Capitol as political prisoners who did nothing wrong, and those who investigated them are labeled and treated as traitors, fiction has become fact, and fact, fiction.

History offers a rough but instructive analogy to what we are going through today. At the turn of the twentieth century, before the Red Scare and before the rise of Hitler, America had virtually no restrictions on who could run for elected offices (if you were a White man, that is). There were so many candidates that the choices were difficult for the average citizen to keep track of. This gave party bosses enormous power because they would put together bundles of candidates. This was aptly dubbed the “asparagus” voting system. The bosses correctly banked on there not being enough citizens with the time or inclination to do their own research on each individual candidate. Slates of candidates selected by bosses, not the voters, did the work for these busy members of the electorate.

Progressives tackled this problem by supporting ballot reform measures to reduce the power of party bosses like New York’s infamous Boss Tweed. The new laws gave the people more of a voice in party nominations and restricted the flood of eligible candidates to only those with a sufficient showing of popular support. For instance, a candidate could be required to submit a petition with a minimum number of qualified voters from the prospective candidate’s district.

Ironically, these ballot access restrictions served to enhance, not diminish, the power of the people over the political machines of the day. With fewer options at the polls, voters had greater power to make informed decisions. This might seem uncontroversial now, when ballot access petitions are commonplace, but it was not obvious at the turn of the twentieth century, nor was it easy to accomplish. Still, the reformers persisted, and today we all are the beneficiaries of their efforts.

Importantly, these ballot restrictions have been approved time and again by the Supreme Court, which has endorsed the Progressives’ vision that the restrictions rendered the right to vote more meaningful, not less. “It seems to us that limiting the choice of candidates to those who have complied with state election law requirements,” the Court wrote in one 1992 opinion, “is the prototypical example of a regulation that, while it affects the right to vote, is eminently reasonable.” The Court observed that “common sense, as well as constitutional law,” compels the conclusion that government must play an active role in structuring elections if “they are to be fair and honest and if some sort of order, rather than chaos, is to accompany the democratic processes.”

The analogy to the current problem is plain: we are inundated with information now, too, only the source is digital media rather than teeming fields of political candidates. As in the early twentieth century, this profusion of data has real-world political consequences. We must increasingly rely on others, be they media outlets or social media algorithms, to sift through political information on our behalf. With a proliferation of partisan media outlets and balkanized social media feeds that permit the consumer to see and hear only preselected information, the “news” can serve to close our minds, not open them to other views and perspectives as Holmes anticipated in his “marketplace,” and Karl Popper envisioned in his “open society.” A lie can be repeated unchallenged, with scant risk that those whom it reaches will also hear the other side of the story, or be inclined — or, practically, even be able — to test the accuracy or sources for the story.

Today, the marketplace of ideas has become a largely undifferentiated mass which we must either sift through for what we want to hear ourselves or rely on others to perform that task for us. The increasing use of AI and algorithms in digital media is only exacerbating this echo-chamber phenomenon. Social media algorithms are not designed to present users with conflicting views about what they are reading, or to counterbalance the fake with the true. That is left to the users themselves, which presupposes the same unlimited time and interest that the Progressives realized was unrealistic to expect from most or even many voters. As the influential legal professor Cass Sunstein aptly observed, a “system of limitless individual choices, with respect to communications, is not necessarily in the interest of citizenship and self-government.” With all of Trump’s decrying some imagined “deep state,” a real problem today is that social media creates siloed “sheep states.”

Today, we must also confront another issue that the Progressives took on in the early nineteenth century: wealthy speakers, corporate actors, and media conglomerates are able to dominate the discourse and drown out other voices in the information marketplace. Elon Musk controls the influential social media network X, giving him the ability to prioritize certain voices and types of information over others. In this sense, the role of folks like Musk and other social media executives today, whether intentional or not, has an effect analogous to that played by Boss Tweed a century ago.

Most dangerous of all to our democracy is that the current social media marketplace permits falsehoods to flourish, with no guarantee that the truth will prevail all or even most of the time. The marketplace can be polluted with propaganda, disinformation, and emotional manipulation. That the Trump administration is fighting efforts to thwart online disinformation, under the guise of defending the First Amendment, exacerbates this problem. In short, authoritarians use the cloak of the freedom of speech to promulgate false factual speech and drown out the truth.

Differentiating the public lie from the private truth is only going to grow harder in the years ahead. As AI experts repeatedly warn, so-called deep fakes are now beginning to allow public liars to cloak falsehoods with the mantle of truth. These technologies allow liars to supercharge their lies, making it that much more difficult for the public to differentiate fact from fiction. Even President Trump appeared fooled by a doctored image of Kilmar Abrego Garcia, one of the many immigrants illegally seized and sent to rot in an El Salvador prison by Trump without due process of law — apparently thinking that the Tren de Aragua gang tattoos superimposed on Abrego Garcia’s hands in the image were real.

To make matters worse, truthful government data is also becoming scarcer. When you have a president who seeks to fire and punish truth-tellers, and to sanitize Executive Branch offices of hard data, it is increasingly difficult to frack down to the ground truth underneath the thick crust of lies. Which is precisely the point: the “truth” becomes what the president says it is, with no hard data to contradict his claims, no matter how robust the news ecosystem might be. Scientists at HHS are removed for advocating the correct science regarding vaccines; the head of the Bureau of Labor Statistics is fired when the numbers are poor; websites are purged of information about historical weather patterns; and employees who speak truth to power are fired, like former DOJ attorney Erez Reuveni who conceded that Abrego Garcia was erroneously removed from this country by the government. (He filed a whistleblower complaint detailing how he was unwilling to lie to the court to cover up failing to follow court orders.) And law firms that might defend these people from illegal retaliation are chilled from doing so by being put on unconstitutional Trump blacklists. None of this makes it any easier for citizens to separate fact from fiction.

I know this all too well from my work for Special Counsel Robert Mueller on the investigation of Russian interference in the 2016 election. His lengthy final report concluded (as did a bipartisan Senate intelligence report) that Russia engaged in an extensive propaganda campaign from the safety of its Internet operations center in Saint Petersburg. The blandly named Internet Research Agency engaged in what it itself described as “information warfare against the United States of America.” The agency promoted myriad false stories about Trump’s rivals, first in the Republican primary, and then in the general election. It sought to suppress certain likely Democratic voters (posing as American Black voters disillusioned with being sold out by Democrats, for instance). Agency employees were instructed to “use any opportunity to criticize Hilary and the rest (except Sanders and Trump — we support them).” It created numerous fake personas and hundreds of social media accounts to make it appear on social media that the messages were coming from patriotic Americans, not Russian operatives. Lest you think that our findings were biased, a bipartisan Senate Report reached the exact same conclusions, based on hard physical evidence. Then-Senator Marco Rubio was one of the signatories on that report.

That much was cut-and-dried — but when it came to determining whether the Russians were violating any laws, the problem of accountability for political lies reared its head. The Russians could not be charged with simply defrauding the American public due to the same loophole in our legal system that allows Trump to get away with his lies about election fraud. Instead, our team had to see if there were other crimes that we could charge the Russians with. Because there was evidence that the Russian actors had stolen American identities to create fake Internet personas, we could seek charges of identity theft. Because they did not register with the Department of Justice as agents of a foreign government, the indictment alleged they had violated the Foreign Agents Registration Act, which required such registration. But the real harm — the reason the public would care about what they were up to — was the intentional lying to the American electorate to sway their votes, and that did not violate any criminal statute. The consequences for such lying was left to some imagined marketplace of ideas on the Internet to sort itself out before it could affect the election.

We will truly never know what effect the Russian interference had on the 2016 presidential election. If it hadn’t happened, Trump may very well still have won. But this hypothetical, while worth pondering, is actually beside the point. We should not have to wonder about this sort of thing in the first place; we should have a legal system that prevents, or at least reduces the risk of, election lies.

The marketplace of ideas is not that system. So what is?







CHAPTER 4

STOLEN VALOR

Is there anything we can do to stop politicians from lying about hard facts and to hold them accountable if they do? The short answer is yes. Here, as in so many other domains, the law can help us — if we let it. The field of law is not like the scientific world — a realm my father lived in. In science, nothing we do is going to alter the very existence of gravity, for instance. But in law, we can construct the world as we see fit.

But congressional laws are not written on a blank slate. There are constitutional guardrails that limit what statutes Congress can pass into law: these are the margins within which US statutory laws must be written. In the law school where I teach — indeed, in all law schools — students learn the basic hierarchy of our nation’s laws. The federal Constitution is at the top, with congressional statutes subordinated to it. This means that Congress cannot pass a law that violates the Constitution — for instance, a statute may not infringe on the constitutional right to the freedom of speech as established in the First Amendment. This is a fundamental tenet of American law, so any step we take toward regulating by statute the speech of politicians would need to stay on the right side of the Constitution.

This isn’t as easy as it may sound. (Welcome to the law — where things can get complicated fast.) In law school, my students learn that the Constitution rarely provides a clear and specific answer to a legal question. In those situations, it’s up to the courts to interpret the Constitution’s text based on the words in the document itself as well as an amalgam of historical context and practice, plus legal principles and case precedents. A lot of ink has been spilled on arguments about how the courts should engage in this process of divination.

In our system of divided government, the Supreme Court is the ultimate arbiter of how to interpret the Constitution. Its decisions comprise a body of case law that determines these constitutional guardrails. A case might arise if Congress passes a law it believes is within the bounds of the Constitution, but a person affected by that law challenges it after the law is enacted. The lawsuit is asking the courts to determine whether the law in fact passes constitutional muster. The courts are not being asked to decide the wisdom of the law — that is, whether the judges would have enacted the law if they were in Congress — but only whether the law violates the Constitution. Judges are supposed to decide only that issue, even if they find the statute unwise, heinous, or cruel.

In our specific situation, to make matters trickier, the Supreme Court has not directly addressed the issue of how a statute might rein in political lies. As we lawyers like to say, there is no case directly “on point.” The closest that the Court has come was in a 2012 case called United States v. Alvarez. As we confront the question of how to hold Trump and other politicians to account for lies, this case provides the best guidance about the options before us.

The defendant in this Supreme Court case, Xavier Alvarez, was an elected member of the Three Valleys Water District Board in California. In a public meeting of the board in 2007, Alvarez claimed that he had been awarded the Congressional Medal of Honor, was a retired marine, and a wounded veteran. That was all a lie. In fact, Alvarez had quite a history of telling tall tales: he claimed to have played professional hockey, to have been married to a Mexican starlet, to have served in the marines for twenty-five years, and to have been wounded many times. He said that he had rescued the American ambassador during the Iranian hostage crisis and, in case that show of derring-do was not sufficiently impressive, he allegedly was shot in the back as he returned to the embassy to save the American flag. All were reported lies. As the Supreme Court observed, lying “was his habit.”

Alvarez was criminally prosecuted for lying under a specific federal statute, the Stolen Valor Act of 2005. That law made it a misdemeanor for a person to falsely represent “himself or herself, verbally or in writing, to have been awarded any decoration or medal authorized by Congress for the Armed Forces of the United States.” The penalty was enhanced from a maximum of six months to a year for a lie about receiving the Medal of Honor.

If you think that Trump’s presidential election fraud lie is an outlier, dispel that thought by looking at the honesty crisis that led Congress to enact the Stolen Valor Act. The law was a response to an “epidemic of false claims about military decorations,” as one of the Supreme Court Justices who eventually weighed in on the case would put it. In just a single year, over 600 Virginia residents falsely claimed to have won the Medal of Honor. That is just in one year in one state. Of the 333 people who were listed in the online Who’s Who as having received a top military award, a third could not be substantiated. Anecdotal evidence was no better: a judge claimed to have been awarded not one, but two Medals of Honor, neither of which he had actually received — although he displayed both counterfeits in his courtroom.

Before his trial on the charge that he violated the Stolen Valor Act, Alvarez filed a motion to dismiss the case against him. He argued that the statute violated the First Amendment — exactly what I would have argued, too, if I were his defense counsel. That is the counsel’s job: thinking of creative, good-faith arguments in your client’s defense. You are required to be their zealous advocate, but always within the bounds of the law and subject to your duty of candor to the courts. You give it your all to provide the client with their right to effective counsel and to hold the government to its burden to establish guilt beyond a reasonable doubt.

Alvarez’s counsel did that, but his motion was denied, at least at the initial trial court level. After Alvarez lost the motion, he pleaded guilty instead of going to trial — but he reserved his right to appeal on First Amendment grounds. He did just that, and in February 2012 his appeal made it all the way up to the Supreme Court, giving the Justices the opportunity to decide whether or not the Stolen Valor Act of 2005 violated the First Amendment.

Alvarez and his tenacious defense counsel won in the Supreme Court — but the court’s decision found the act unconstitutional on narrow grounds, requiring only slight modifications to the statute going forward. Congress enacted those revisions, and the Stolen Valor Act of 2013, revised to conform to the Supreme Court’s decision, is on the books today. But for Alvarez personally that was a huge win, since that new criminal law could not apply retroactively to his conduct.

The Alvarez case produced no majority opinion — that is, no opinion that garnered the support of at least five of the nine Supreme Court Justices. As Justice Sandra Day O’Connor famously quipped, “At the end of the day, being on the Supreme Court is about getting to five.” None of the three opinions in Alvarez got to five. But the reasoning in the three opinions is nonetheless useful for us, because it reveals potential pathways forward as well as potential obstacles to holding politicians to account for lies.

The three different opinions in the Alvarez case are the best we have from the Court to guide our thinking about the legality of possible solutions to our current political mess. But one thing is quite clear: because none of the three opinions was able to amass five votes, there is no “holding” that dictates what the law requires. We just have guidance from three sets of Justices, and not even from all the same Justices who are currently serving on the Court today.

In defending the Alvarez prosecution, the US government was represented by the government’s lead appellate lawyer, the formidable United States Solicitor General Donald Verrilli Jr. (I first met Verrilli when, a year ahead of me at Columbia Law School, he was the editor in chief of the law review. We all knew then he was destined for great things.) He argued that provably false speech serves no First Amendment interest and deserves no protection itself under the Constitution. The government contended that Congress was furthering through this statute the perfectly legitimate goal of protecting the integrity of the Medal of Honor and its actual recipients. After all, Verrilli argued, all the people falsely claiming to have received the medal were cheapening the coin of the realm, and might even arouse unjust suspicion of heroes who actually had won the medal. The statute did not prohibit people from criticizing the military, nor did it limit speech about the awarding of medals in general or of this particular one to any individual recipient.

Six Justices rejected the government’s position, for differing reasons, and found that the law violated the First Amendment. Although that sounds like a resounding loss for the government, in reality it was anything but. All six of those Justices signed on to a workaround that salvaged the statute with only minor tweaks. And the three Justices who were in dissent would have upheld the statute as written. So in reality, but for fairly minor changes, the Congressional prohibition of false speech about military medals was sanctioned by all nine of the Justices.

Of the three Alvarez opinions, the one authored by (now retired) Justice Anthony Kennedy is the most hostile to the constitutionality of the congressional statute, and it alerts us to some of the biggest potential stumbling blocks for a law governing political speech. The Kennedy opinion was joined by Chief Justice John Roberts and Justices Ruth Bader Ginsburg and Sonia Sotomayor. (The composition of the Court has changed since 2012, and only two of those four Justices are still presiding: Roberts and Sotomayor. A similar changing of the guard affects the potential continued vitality of the other two opinions in Alvarez.)

Kennedy’s opinion is at core a contradiction, and is best understood by the old adage “what I do makes a mockery of what I say.” Kennedy starts by intoning that the way to deal with the false Alvarez claim is “counterspeech.” As he explained, “The remedy for speech that is false is speech that is true. This is the ordinary course in a free society.” This idea, we know, is an outgrowth of the Holmes “marketplace of ideas.” But in the end, Kennedy would uphold a new version of the law that bears an uncanny similarity to the one he voted to strike down.

Kennedy had to concede that Congress had already regulated speech, both civilly and criminally, in innumerable ways that the Supreme Court has blessed. When someone lies to commit fraud or obtain something of value, for instance, “it is well established that the Government may restrict speech without affronting the First Amendment,” Kennedy wrote. This is why I was able to prosecute the lies by Kenneth Lay and Jeffrey Skilling under statutes that passed constitutional muster. Defamation and speech integral to criminal conduct are other examples of categories of speech that the First Amendment does not protect, conceded Kennedy. And that is the rubric that permitted Dominion’s suit against Fox and the Freeman/Moss case against Giuliani.

Kennedy also had to admit that perjury statutes are similarly of “unquestioned constitutionality.” He gave two reasons: perjured statements are by definition false, and perjured testimony is “at war with justice” because it risks a court rendering a “judgment not resting on truth.” Perjury thus undermines the function and province of the courts, which “are the basis of the legal system.” Kennedy made much the same observations with respect to false representations, although not under oath, when made to federal authorities (the statute at issue in prosecuting Martha Stewart, Paul Manafort, and countless others).

In other words, Kennedy had to concede that the Court had hardly applied the principle consistently that the best antidote to a lie is the truth — the Holmes model. Instead, the law often civilly regulates and even criminalizes false speech.

Kennedy nonetheless was concerned that the position of the government in the Alvarez case would open the door to the criminalization of a broad swath of speech, permitting the Government “to compile a list of subjects about which false statements are punishable.” This led Kennedy to conclude that where the government was engaged in “content-based speech regulation,” the courts needed to subject the regulation to “exacting scrutiny.”

While Kennedy professed vigilance, his vaunted “exacting” scrutiny could be met by only minor changes to the Stolen Valor law. The problem with the Stolen Valor Act was only that it was too broad, Kennedy quibbled. For him, the problem with the statute was that it could sweep in other people, speaking in contexts where there was little need for the statute because the harm was minimal, if any. It applied to false statements “at any time, in any place, to any person.” Although Xavier Alvarez made his statements in a public forum, the statute applied, technically, to even a whispered private conversation “within a home.” Further, the statute did not require that the lie be “made for the purpose of material gain” or “advantage,” but covered mere braggadocio. With these tweaks, the bromide about the “antidote” to false speech being truthful speech could seemingly be brushed aside.

Notably for our purposes, the twin sins in the 2005 Stolen Valor Act articulated by Kennedy would not pose an obstacle to a statute regulating election lies. A new law governing political lies could easily avoid the Scylla and Charybdis of the problems that Kennedy identified with the Stolen Valor Act. The political lies we care about are those made to the public and are made for the purpose of electoral advancement. So long as a new law does not regulate purely private speech, and the restricted speech is undertaken for some material gain or advantage, the problems Kennedy identified in Alvarez would be inapplicable. Indeed, Kennedy’s affirmation in Alvarez that Congress has a legitimate interest in regulating perjury applies equally to a congressional statute that would restrict lies that undermine the electoral process, if not more so. It would be professional hubris to differentiate in our constitutional firmament false-statement laws on the grounds that lies affecting a court proceeding are more pernicious than lies affecting a ballot box.

The other two Supreme Court opinions in the Alvarez case, although less hostile to the Stolen Valor Act of 2005, are nonetheless important for our purposes. They contain reflections by five other justices about the sorts of speech regulations that they worried about in the future — thereby giving us a clearer picture of the strictures that a law about political lies may need to abide by.

Justice Stephen Breyer — who also has since stepped down from the Court — wrote the second opinion in the Alvarez case, an opinion that concurred with Kennedy’s, but not for all the same reasons. Justice Elena Kagan was the sole other Justice to sign on to Breyer’s opinion, which staked out a middle ground: agreeing with Kennedy’s conclusion that the statute was too broad, Breyer applied a more relaxed legal test that gave Congress greater leeway in regulating false speech. Instead of subjecting the Stolen Valor Act to the “exacting” scrutiny applied by Kennedy (what we lawyers generally refer to as “strict scrutiny”), Breyer contended that a lesser standard — “intermediate” scrutiny — was the appropriate test.

It would be fair to ask whether the lower level of review that Breyer advanced was really necessary, given how easy it was for Congress to tweak the statute to meet the “exacting” test set out by Kennedy. Putting that cavil aside, Breyer’s middle-ground approach involves a balancing of factors, which are largely common sense dressed up in legal garb. He identifies and weighs various interests: the nature and importance of the Stolen Valor Act’s objectives, the extent to which the statute achieves its goals, the direct and indirect First Amendment harms from the statute, and whether there are less harmful ways to achieve Congress’s goals. For readers who haven’t been to law school, this is a fine example of how there are often competing principles and values at play in a legal case and why it can be difficult for courts to draw a hard and fast line that governs all future cases. Cases are not decided on broad, bold statements of principle but on the balancing of competing values, taking into account the particular facts of the case.

Breyer recognizes the strong governmental interest in banning intentionally false speech about the receipt of military awards. He candidly agrees that such lies are hard to justify as advancing an important discussion of ideas. False factual statements, he writes, are “less likely than true factual statements to make a valuable contribution to the marketplace of ideas.” That is why, he noted, the Supreme Court’s prior cases “frequently said or implied” that false factual statements enjoy little First Amendment protection. Just a few years earlier, the Court had said that false statements of fact “are particularly valueless.” In fact, the Court had gone so far as to say that such statements are “not worthy of constitutional protection.”

But Breyer does identify a possible indirect harmful effect of the Stolen Valor Act. Even if the false factual statements themselves are of little or no value, the statute has the potential to chill truthful speech and thus have an impermissible spillover effect. The Stolen Valor Act minimizes that risk, he acknowledges, by only applying to clear and verifiable facts, not the expression of ideas about “philosophy, religion, history, the social sciences, the arts, and the like.” As Breyer writes, “The dangers of suppressing valuable ideas are lower where, as here, the regulations concern false statements about easily verifiable facts that do not concern such subject matter.” The thought is that, by criminalizing an intentionally false claim about receiving a Medal of Honor, the government would not likely dissuade people from expressing views about other subjects, even ones that are closely related, such as the use, function, or value of the military or its award criteria.

Having explained these reservations, Breyer turns to the concern that, I think, truly animates his concurring opinion — selective prosecution. Breyer worries that, if the Court permits false statements to be criminalized, it could inadvertently hand a “weapon to a government.” He posits that “those who are unpopular” may fear that the government will use the weapon against them, prosecuting false statements only when they come from individuals or organizations that the government disfavors. The statute could lie around like a Chekhovian gun, waiting to be used against political enemies. In “political contexts,” the lie might cause even more harm, Breyer rightly observes, risking the “censorious selectivity” of the party in power. Breyer astutely flips the ubiquity of falsehoods on its head, observing that selective prosecution is that much more of a risk given “the pervasiveness of false statements.” The prevalence of lies raises the danger that, when the government enforces a law against false statements, it can choose its perceived enemies to target — much as we have witnessed the police in certain locales use everyday traffic violations to selectively target minority groups.

I sympathize completely with Breyer’s concerns. The first Trump administration, and the beginning of the second, demonstrate that fears like these are not fanciful or hypothetical. When the executive branch calls for the investigation and prosecution of Democrats, views the Democratic Party as a domestic terrorism threat, and seeks to apply the law more favorably to allies of the president, we know that selective, malicious, and vindictive prosecution is a real issue. Just look at the example of DOJ declining to even investigate “Border Czar” Tom Homan, who was reportedly caught in a sting operation accepting a bag from the Cava fast-food chain containing $50,000 in cash. Or just ask James Comey, whom, in a stretch, the Trump administration sought to indict using the false statement law as its weapon of choice. My own experience during the Mueller investigation exposed me to the example of a “show trial” of a political adversary in Ukraine: that of Yulia Tymoshenko, a political rival of Ukraine president Viktor Yanukovych. Her prosecution was widely condemned by the West as a paradigmatic example of selective prosecution, not solely because of doubt about the reliability of the evidence against her, but because the crime was one that was often violated and rarely enforced.

The problem with Breyer’s analysis, though, is that the very real problem of selective prosecution exists whether or not the Stolen Valor Act of 2005 is on the books. Breyer’s concern is not specific to the Stolen Valor Act. In the United States, there are thousands of existing criminal laws, including false-statement crimes, which can be weaponized by an unscrupulous president or attorney general. The Stolen Valor Act is just one more statute that can be subject to abuse. None of these laws is constitutionally infirm because they can be abused by a corrupt executive. The statute itself is not illegal; what should be illegal is the manner of implementation by the abuser. The solution to the concern about selective prosecution must be addressed in the legal edifice that the Supreme Court has created to evaluate selective, malicious, and vindictive prosecution claims raised by defendants. That edifice is virtually impregnable, and in need of reform.

As for Breyer’s point that lies are quotidian (and thus that statutes addressing lies are susceptible to being weaponized), that hardly translates to concluding that we should not subject lies to any regulation at all. Should we also stop regulating crimes once we decide that they’re too commonly committed? To argue the same about political lies would be astounding: it would mean we should not only expect them, but also condone them. Prevalence is a reason to take action, not to stand down.

Breyer did not address a related problem to that of selective prosecution, but it is worth flagging. What if the party in power seeks to hold a member of an opposing party liable for a true statement under the guise of it being false? There would be an almost unlimited number of such statements that a corrupt administration could choose to go after. Fortunately, the criminal legal system is designed to deal with exactly this issue. There are a variety of built-in checks that, together, serve to restrain a dominant party from successfully prosecuting its rivals. Department of Justice lawyers could balk (a barrier that traditionally has worked, but has proven to be porous). Grand jurors (made up of everyday citizens) could refuse to indict the government’s target for a lack of probable cause. We have witnessed this repeatedly in the second Trump administration, even though the phenomenon is simply unheard of in normal Republican or Democratic administrations. A trial jury (similarly composed) could acquit the person on the ground that the crime had not been proved beyond a reasonable doubt, and the courts could throw out a guilty verdict as unsupported by the weight of the evidence.

Systemic checks such as these are only a partial safeguard against this danger, however — because even if they all work, a person so targeted would be subject to an expensive and time-consuming investigation and possible trial. Again, just ask James Comey about this possibility. The mere threat of such an improper investigation and prosecution, moreover, could serve to chill speech — which, under Trump, I would argue, is rapidly happening already.

This nightmare scenario is why the Department of Justice has an internal rule embodied in its Justice Manual that, as a matter of “fundamental fairness,” no prosecution “should be initiated against any person unless the attorney for the government believes that the admissible evidence is sufficient to obtain and sustain a guilty verdict by an unbiased trier of fact.” This provision exists to prevent a person from facing charges when the government has insufficient reason to believe it will obtain a valid conviction at trial and be able to sustain it on appeal. In my experience, this rule (which is a norm, not an enforceable law) was followed in every other Democratic and Republican administration for which I worked. It serves to prevent the situation that seemed clearly to be at play in the Letitia James and James Comey cases: even if the government meets the low standard of probable cause to obtain a grand jury indictment, it is not supposed to subject a person to charges unless it has a sufficient basis to believe it can satisfy the much higher burden at trial of proof beyond a reasonable doubt found by a unanimous jury.

The Supreme Court Justices who signed the third opinion in the Alvarez case dissented from the conclusion that the law violated the First Amendment, but despite that assessment they made observations that are pertinent to regulating political lies. Justice Samuel Alito wrote the dissent, joined by Justices Clarence Thomas and Antonin Scalia, the latter of whom has since passed away.

Alito’s opinion praises, rightly, the military and the award system. “Only the bravest of the brave are awarded the Congressional Medal of Honor,” he writes in the bracing opening line of the dissent, “but the Court today holds that every American has a constitutional right to claim to have received this singular award.” In high dudgeon, he goes on to ask whether it was reasonable for Congress to conclude that the goal of preserving the integrity of military honors was worthy of the same protection that the law provides to thwart counterfeiting “fancy watches and designer handbags.” Trademark law protects genuine luxury items from the proliferation of knockoffs. Are military honors, Alito acidly asks, no less worthy of such protection?

Alito denigrates Kennedy’s view that, for the Stolen Valor Act to not be impermissibly overbroad, the statute needed to require that the lie about being awarded a military honor must have “caused specific harm.” For Alito, all such lies cause damage to actual award recipients and to the military honor system. In another rhetorical takedown, Alito observes that, “unless even a small financial loss — say, a dollar given to a homeless man falsely claiming to be a decorated veteran — is more important in the eyes of the First Amendment than the damage caused to the very integrity of the military awards system, there is no basis for distinguishing between the Stolen Valor Act and the alternative statutes that the plurality and concurrence appear willing to sustain.” Alito compares the sorts of lies that the Stolen Valor Act penalizes to the crime of making a false statement to the government, which the Supreme Court had previously decided was constitutional even without a showing of either a property loss to the government or a benefit to the prevaricator. The Court held that the false-statement law was constitutional because it fulfilled the need to protect the government from the “perversion which might result from the deceptive practices.” So, too, with the Stolen Valor Act, as Alito cogently observed.

But in his dissent, Alito in fact goes out of his way to acknowledge that criminalizing lies can pose First Amendment problems. Although he believes false statements of fact do not merit First Amendment protection “for their own sake,” he recognizes that it is necessary to extend a measure of “strategic protection” to ensure “breathing space for protected speech.” In other words, he agrees with the other Justices that protection for false speech may be necessary so as not to chill truthful speech on matters of public concern. Alito specifically warns against laws restricting false statements about areas such as philosophy, religion, history, and the social sciences. Such regulation would, in his view, “present a grave and unacceptable danger of suppressing truthful speech.” He worries about this not because there is “no such thing as truth or falsity” or that “truth is always impossible to ascertain.” Rather, he fears the consequences of allowing the state to be the “arbiter of truth.” As an illustration, he asks whether, if some false statements about historical events can be banned, “how certain must it be that a statement is false before the ban may be upheld?” And who, he asks, should make that calculation? Like the other Justices, Alito worries that even if the Stolen Valor Act is worthy, the court needed to be wary lest it “opens the door for the state to use its power for political ends.”

Despite these legitimate questions, Congress’s response to the Alvarez decision — the 2013 version of the Stolen Valor Act — is on the books and is being enforced today. The law criminalizes false claims about military honors, but only if made “with intent to obtain money, property, or other tangible benefit.” Not all public lies about military awards fall within the reach of the amended statute, and the newer version of the law is even less likely to be applied to private communications. (Ironically, Xavier Alvarez — although exempt from being retried on the revised statute — may have met these additional requirements if he’d been prosecuted under the new version of the law, because there was a factual basis for the government to claim that at least some of his false statements were made in order to “fraudulently obtain certain benefits.”)

The Department of Justice has already brought criminal cases under the improved Stolen Valor Act of 2013. In one case, defendant Randall J. Montour, presumably to increase his employment prospects, falsified his military discharge certificate to reflect that he received an honorable discharge and that he had earned numerous Air Force decorations, including a Purple Heart. To add insult to injury, he applied for and received a special Purple Heart Recipient license plate for his car. In fact, he was not honorably discharged and did not receive a Purple Heart. In another prosecution, defendant Derek Robert Hamm held himself out to be a former Army Special Forces member who had “served multiple tours of duty in Iraq, Afghanistan,” and other countries. He boasted to have received not just one, but multiple military medals: the Purple Heart, Bronze Star, Silver Star, and Distinguished Service Cross. This decorated persona was used by Hamm to woo investors. But as you may have guessed already: all of this was false. As described by the courts, Derek Hamm was cut from the same cloth as that worn by Xavier Alvarez. He may have thought, Go big or go home; but now home is jail. He was prosecuted for violating the 2013 statute (among his other crimes) and was sentenced to eleven years in jail.

These challenges to the improved 2013 version of the Stolen Valor Act have all been rejected. No legal challenge has reached the Supreme Court, but if one does it is exceedingly unlikely to succeed, given the limited nature of the flaws in the 2005 law identified in Alvarez and the revisions to the law that plugged those gaps.

For anyone hoping to prevent Donald Trump and any other politicians from continuing to damage American democracy with their lies, the precedent set in Alvarez makes clear that the Constitution does not put false statements beyond all reach of congressional regulation. This means that we the people — acting through our congressional representatives — may be able to enact laws to curb them, if we choose. And although those laws would surely be challenged in court, they may withstand scrutiny if they were to reach the Supreme Court, so long as their scope — and their impact on true speech — is limited.

So how, exactly, do we strike that balance? How do we construct a law that would protect free speech while also holding politicians accountable?

These are important questions. Fortunately, we’re not alone in asking and answering them. Other nations have confronted the threat of political lies, too — and unlike the United States, they have managed to tackle them directly. Other democratic societies are ahead of us in trying to deal with the problem of political falsehoods while staying true to their constitutions, and they have done so in a variety of ways. As our own democracy is stumbling in the dark, these examples light various paths forward.







CHAPTER 5

LOOKING OVERSEAS

We rarely look outside our country for guidance. This American aversion may emanate from our being geographically cut off from much of the world, or it may stem from a belief in our exceptionalism or its uglier companion, xenophobia. Whatever the reason, we are the ones who lose out when we ignore other nations’ solutions to problems that we, too, are confronting. We deprive ourselves of the chance to learn about new tools that could help us fortify our democracy.

Don’t just take it from me. Supreme Court Justice Ruth Bader Ginsburg believed that, just as our American experience may be instructive to foreign nations, “so too can we learn from others” whose courts have sought to measure governmental actions against their countries’ constitutional rights. We may not always agree with other countries’ solutions to challenges like the ones we’re facing, and we might not always find them apposite given the differences in our countries’ unique histories and legal and political systems. But that doesn’t justify our ignoring whatever lessons they might hold out of a misguided sense of self-worth, laziness, or nativism.

When it comes to the threat of political lies, the lessons are especially rich and instructive. Several countries have devised innovative ways to deal with this problem. Brazil, France, and Germany offer three useful models of how to deal with lies. Each of their systems is different, yet all strike a balance — similar to the one that the Supreme Court demanded in the Alvarez case — between thwarting lies and maintaining robust protections for people’s basic rights, including the right of free speech. As we consider how to hold American politicians accountable for deceit without abandoning our own fierce attachment to the First Amendment, it’s illuminating to consider how these three countries have navigated the same basic tension.

THE BRAZILIAN EXAMPLE

One sign that Brazil has a particularly effective solution to the challenge of political lies is that Donald Trump has taken serious issue with it — at least, when that strategy has been applied to the political lies of Brazil’s former president, Jair Bolsonaro. Trump is uncannily reflected in Bolsonaro’s actions. So it’s to Brazil, and Bolsonaro, that we turn first.

Before running for president in 2018, Jair Bolsonaro spent nearly three decades representing Rio de Janeiro in the Brazilian Congress, where he championed nationalism and social conservatism. He made repeated inflammatory statements about women, minorities, and democracy. He is reported to have said to a congresswoman that he would not rape her because “she doesn’t deserve it because she’s very ugly. She’s not my type.” He reportedly said that voting in Brazilian elections wouldn’t give his followers the changes they sought; rather, he claimed, things would change “the day we begin a civil war,” even if “some innocents will die.” Brazil’s congress didn’t work, he claimed, so “let’s do the coup, already.”

Despite all of his disparaging statements about the country’s electoral system, he announced his candidacy for president in July 2018; two months later, a man stabbed Bolsonaro in the stomach during a rally, but he recovered, continued campaigning, and maintained his lead in the polls. In a decisive victory, Bolsonaro was elected president of Brazil in October 2018. During his presidency, he continued in the same vein as his tenure in the National Congress, continuing to attack democratic institutions and the Brazilian electoral system.

Bolsonaro’s reign came to an end in 2022, when he ran for reelection and lost. Not long after, on January 8, 2023, about 5,000 Bolsonaro supporters stormed key government buildings in the country’s capital, Brasilia, including the National Congress. Once inside, they vandalized chambers, broke windows, and assaulted numerous police officers. The rioters were driven by false claims of election fraud in the 2022 presidential election, alleged skullduggery that they believed had resulted in Bolsonaro’s wrongful defeat. Over 1,400 people would eventually face criminal charges for their actions that day, with key participants receiving double-digit jail sentences.

It is hard not to see Jair Bolsonaro as a Brazilian version of Donald Trump, up to and including the attempted insurrections in their names and their belittling the seriousness of sexual assault on women. In fact, in both countries, these two men were successfully sued in civil court by the women they vilified. The comparison between the two politicians ends, however, with the legal ramifications of their election lies.

Brazil, unlike the United States, prohibits intentionally lying about the presidential electoral system. Article 22 of Brazil’s Complementary Law No. 64 prohibits “the misuse, diversion, or abuse of economic power or the power of authority, or the improper use of vehicles or means of social communication, for the benefit of a candidate or political party.” Article 23 further provides that the “Court shall form its conviction through the free assessment of public and notorious facts, indications and presumptions, and evidence produced, paying attention to circumstances or facts, even if not indicated or alleged by the parties, but which preserve the public interest of electoral integrity.”

If a person is found to have violated either of these statutes, Brazilian law disqualifies them from running for office for a set period of time. This sanction was authorized under a separate law colloquially known as the Ficha Limpa or “Clean Slate Law.” The 2010 law came about after intense and effective work by civil society groups, nonprofits, and religious organizations, including the collection of a reported three million signatures on petitions seeking election reform.

The Clean Slate Law amended Complementary Law No. 64 by specifying that a conviction for “abuse of political power” or “misuse of media” during electoral campaigns triggers a mandatory disqualification period:


Holders of positions in . . . public administration who benefit themselves or third parties through the abuse of economic or political power, and who are convicted in a final and unappealable decision or a decision rendered by a collegiate judicial body, are ineligible for the election in which they are running or have been certified, as well as for those held in the following [eight] years.



Brazil’s legal model rests on the premise that the right to truthful information in elections supersedes an unfettered right to free speech when deliberate falsehoods are made that threaten the democratic order. Think of it as a “truth in advertising” law, but transplanted from the realm of consumer protection to the sphere of voter protection and election integrity. This principle is enshrined in the Brazilian Electoral Code and has been upheld and reinforced by judicial rulings, reflecting a societal consensus about the dangers of disinformation.

To be sure, the application of the Clean Slate Law to a Brazilian president was historic. But this did not prevent the country from seeing Bolsonaro charged. His trial was not inordinately delayed by the courts, nor was he protected by presidential immunity. Instead, he was afforded due process, tried in court, and found liable.

The trial of Bolsonaro before the Tribunal Superior Eleitoral, commonly referred to as the TSE, was for two charges of knowingly making false statements designed to sow public distrust in the electoral process, in direct contravention of article 22 of Complementary Law no. 64. Just as in the United States, these laws require the prosecution to establish that the defendant’s statements were not merely false, but were intentionally so — what we refer to as the defendant’s mens rea, or mental state. The law does not prohibit statements if they are made in the good-faith, but erroneous, belief that the election was infected by fraud.

The trial produced irrefutable evidence that Bolsonaro had persistently and publicly claimed that Brazil’s electronic voting system was compromised by fraud. It also established beyond a doubt the accuracy and reliability of Brazil’s electronic voting machines (just as the US judge in the Dominion case found, with respect to that company’s voting machines). Independent technical experts submitted detailed reports verifying that the machines functioned transparently and without material risk of fraud, despite Bolsonaro’s claims to the contrary.

The court also was presented with strong evidence that demonstrated Bolsonaro’s intent — showing that he did not believe his own claims about election tampering. The court found that, in spite of Bolsonaro’s knowing that election officials and repeated audits had found no fraud that affected the election results, he repeatedly claimed otherwise and did so in public settings in order to undermine confidence in the election and to inflame his supporters.

In a verdict delivered by five of the TSE’s seven judges, the court found Bolsonaro liable. The majority opinion, authored by Justice Benedito Gonçalves, meticulously dissected Bolsonaro’s claims. The court found that he had, with full knowledge that he was lying, disseminated “disinformation for electoral purposes” in violation of the Brazilian statutes. Justice Gonçalves emphasized that Bolsonaro’s actions transcended mere political rhetoric:


There was an abuse of political power, practiced personally by Jair Messias Bolsonaro, who . . . used his position as President of the Republic, Head of State, and “supreme commander” of the Armed Forces to enhance the effects of the massive disinformation campaign regarding the Brazilian elections presented to the international community and the electorate.



The court’s decision linked Bolsonaro’s campaign of disinformation to the physical attacks by mobs on Brazil’s Congress and its Supreme Court, drawing a direct connection between the attacks and the public’s erosion of faith in the electoral process — a mistrust that the president’s lies had fomented.

The penalty that the court handed down to Bolsonaro entailed no prison time or even a fine, but it was significant nevertheless. The TSE judges imposed an eight-year ineligibility sanction on Bolsonaro, barring him from seeking or holding public office through October 2030. Two aggravating factors supported the eight-year bar: the election lies were about the highest office in the land, and they were promulgated by the person holding that highest office. The import of this penalty was clear, and it sent a potent message: in Brazil, intentionally spreading disinformation about the electoral system will be met with serious legal consequences.

The Brazilian legal system was not finished with Bolsonaro. Like the United States, the country has a criminal law against participating in a coup. And like Donald Trump, Bolsonaro was criminally charged with that separate offense. But unlike Trump, Bolsonaro’s case actually went to trial.

Before the Brazilian judges issued their verdict in that second Bolsonaro case, Trump (now president in his second term in office) publicly attacked Brazil and the lead judge. He issued a 50 percent tariff on the country and personal sanctions against the judges. Not one for subtlety, Trump gave as the reason for the tariffs not economics (the stated reason for all the other Trump tariffs), but the court’s treatment of Bolsonaro. In a letter to the Brazilian president, Trump said he greatly respected Bolsonaro and, using one of his go-to epithets, decried the treatment of Bolsonaro as a “Witch Hunt” and “international disgrace.” The American president cited no facts to support those claims.

Undeterred and unbowed, four of the five judges voted to convict Bolsonaro. He was sentenced to twenty-seven years and three months in jail. Trump decried the sentence as “terrible” and “bad for Brazil.” The Brazilian president, Luiz Inácio Lula da Silva, had none of it, responding that “no one is above the law.” He added, perhaps too optimistically, that the “world has changed. We don’t want an emperor.”

In anticipation of the America First crowd dismissing this Brazil model as emanating from a country it looks down on, I’ll note that the United Kingdom, too, has a longstanding law to the same effect. The British impose the remedy of disqualification for certain election lies, although they have rarely had to resort to implementing this law.

Originally passed by Parliament in 1895, the British law provides that, whether “before or during an election” a person shall be guilty if, “for the purpose of affecting” the election, the person makes “any false statement of fact in relation to a candidate’s personal character or conduct” unless the person can show that they had a reasonable basis for believing the statement and did in fact believe it. The law is now embodied in the UK’s Representation of the People Act 1983.

In 2010, the British courts stripped a politician named Philip Woolas of his general election victory in a race for a seat in the House of Commons for falsely accusing his opponent, Robert Watkins, of condoning extreme violence, including the murder of Woolas. Woolas appealed, arguing that his freedom of speech had been violated, but a court rejected his appeal on the basis that the law only applied to false speech, which was not entitled to such protection. “The right to freedom of expression under Article 10 [of the Human Rights Convention relating to freedom of speech] does not extend to a right to be dishonest and tell lies, but [the People Act 1983] is more limited in its scope as it refers to false statements made in relation to a candidate’s personal character or conduct.” The Election Court ordered a new election, and Woolas was the first MP to be stripped of his election to the House of Commons in nearly 100 years.

THE FRENCH EXAMPLE

Lest you think that Brazil and the United Kingdom are outliers in restricting their people’s eligibility to run for office, look across the water to France. There, Marine Le Pen, the unsettlingly popular far-right French politician, is currently barred from holding elected office for five years. Her crime wasn’t lying, but rather embezzlement — yet as we seek to address America’s honesty crisis, France has something to teach us, too.

Under French law, a criminal conviction for certain offenses — including violent crimes, fraud, and electoral offenses — can carry the additional penalty of being barred from running for office for up to ten years. In Marine Le Pen’s case, she and her conspirators were convicted in March 2025 of embezzling millions of euros, one of the eligible crimes for disqualification. She is appealing her criminal conviction as of this writing, but the court determined that in the meantime, given the severity of the crime, the five-year ban on her running for office remains in effect.

This French model is particularly interesting because many of our American states have similar laws (more on which momentarily), and also because France is a country that even Donald Trump grudgingly respects: a so-called first-world country, and not — in his insulting lexicon — a “shithole.” So what lessons does France have to teach the United States about how to hold liars, in particular, to account when they spread their falsehoods on our nation’s highest stage?

The Le Pen case is different from Bolsonaro’s in many respects — including, of course, the fact that the conduct the court penalized was not, in her case, intentionally false speech about elections. But like Brazil, France criminalizes false speech intended to affect an election, and this crime can be punishable by debarment — specifically, a prohibition on the offender running for public office for a set period of time. France’s Electoral Code Article L97 makes it a crime for someone, by “means of false news” or “other fraudulent maneuvers,” to sway or divert votes or induce “one or more voters to abstain from voting.” France is also like Brazil in that it does not shy away from holding its former political leaders to account criminally. Former French president Nicolas Sarkozy has been convicted, after full trials, not once, but three times for a host of serious offenses.

The French system provides an answer to one of the most frequent questions I get asked, particularly after Trump was convicted of thirty-four felonies under the laws of the State of New York. People want to know how Trump could be eligible to hold elected office when a convicted felon cannot even vote in an election in many states in our country. In other words, if a felon like Trump could not vote, how can it be lawful for a felon like Trump to run for office? This question is particularly relevant to our search for a remedy for political lies, because the state crimes that resulted in Trump’s conviction emanated from his scheme to defraud the electorate in the run-up to the 2016 election. The trial produced convincing evidence that, with the assistance of the National Enquirer, Trump was involved in a plot to plant false stories about his political rivals and to “catch and kill” true but derogatory stories about himself.

So why could Trump still run for federal office after he’d been convicted in this case? The answer is that, unlike France, and unlike most of our fifty states, the United States generally does not have a federal law that disenfranchises someone from running for office upon conviction of a crime. Many individual states do impose disqualification upon convictions for state crimes such as fraud, perjury, and other crimes of moral turpitude, prohibiting either permanently or temporarily someone who has been convicted of one of these crimes from holding public office in that state. But a state law cannot prohibit a person from holding federal office.

I say that our federal laws “generally” do not disenfranchise a person from holding federal office because there is a federal law that imposes debarment as a consequence of conviction. The United States Constitution was amended after the Civil War to provide that if a person engages in insurrection or rebellion, after having taken an oath of office, the person is thereafter ineligible to hold federal office (unless Congress votes a dispensation for him). Section 3 of the Fourteenth Amendment states:


No person shall . . . hold any office, civil or military, under the United States, or under any State, who, having previously taken an oath . . . to support the Constitution of the United States, shall have engaged in insurrection or rebellion against the same, or given aid or comfort to the enemies thereof.



This provision of the Constitution spawned a much-watched legal case in the 2024 presidential campaign. The issue arose as to whether a state could implement this provision to bar a candidate from running for federal office, or whether it had to be implemented federally. Six months before the March 2024 Colorado presidential primary, four Republicans and two unaffiliated Colorado voters filed a petition seeking to disqualify Trump from running for president again. At a trial in Colorado state court, they introduced evidence that Trump “disrupted the peaceful transfer of power” by intentionally organizing and inciting the crowd that breached the Capitol as Congress was meeting to certify the election results on January 6, 2021. They argued that the constitutional provision applied to Trump because, after taking the presidential oath in 2017, he intentionally incited the breaching of the Capitol on January 6 in order to retain power. They argued that the Colorado secretary of state was required to remove him from that state’s primary ballot, noting the Constitution’s use of the proscriptive language “[n]o person shall.”

The Colorado state courts ruled in favor of the plaintiffs, after the trial court held a hearing and concluded that Trump had fomented an insurrection. This factual finding was consistent with the federal finding by a majority of both houses of Congress during the second impeachment process. On January 13, 2021, a majority of the House voted to impeach Trump on this very ground, including his disseminating false claims about election fraud. Although the Senate did not convict Trump by the required two-thirds vote, a majority of fifty-seven senators voted to convict, including seven Republicans.

The Colorado state courts that ruled against Trump did not have the last word on the legal issue, however. The case went up to the US Supreme Court, which reversed the lower courts’ decisions unanimously. The decision made sense: only the federal government could disqualify a person from federal office. A state could establish laws governing disqualification of a person from its own state offices — something that most states actually do. But a state is not free to implement the federal Constitution as to those seeking federal office: that is up to the federal government and has to be determined at a national level, so as not to have a patchwork of decisions in the fifty states. “Nothing in the Constitution,” the Supreme Court Justices inveighed, “delegates to the States any power to enforce Section 3 against federal officeholders and candidates.”

But although the Supreme Court closed the door on the Colorado ruling, it left the window open for federal action. In their decision, the Justices observed that the disqualification “penalty” in Section 3 is “preventive and severe,” but notably they did not find it improper. The Court voiced no issue with the penalty of disqualification for insurrection or rebellion. It is in the Constitution, after all.

The Court also observed that both Congress and the states had, historically, made use of the Fourteenth Amendment’s debarment penalty. Congress, shortly after ratification of the amendment, passed the Enforcement Act of 1870, a law authorizing federal district attorneys to bring civil actions in federal court to remove anyone holding certain offices — federal or state — in violation of Section 3 of the new constitutional amendment. In addition, Congress passed a criminal statute implementing and expanding on the amendment, 18 U.S.C. § 2383. That law is still on the books. It provides that:


Whoever incites, sets on foot, assists, or engages in any rebellion or insurrection against the authority of the United States or the laws thereof, or gives aid or comfort thereto, shall be fined under this title or imprisoned not more than ten years, or both; and shall be incapable of holding any office under the United States.



Neither of these two statutes was used to prosecute Trump federally. The civil law, the Enforcement Act of 1870, was repealed in 1948 in a general reorganization of the law, apparently jettisoned due to disuse. And disuse also largely explains why the criminal statute, section 2383, was not charged by Special Counsel Jack Smith in his investigation of Donald Trump’s attempts to overturn the results of the 2020 presidential election. The statute has simply not been used, as far as anyone is aware of, to prosecute anyone.

Put yourself in the special counsel’s shoes for a moment. It was controversial enough for Smith to seek to charge a former president with a crime. If he had chosen to do so using a statute that had never been tested in any reported case, it would have taken the controversy to a whole new level — especially given that Trump’s ability to run in the 2024 election hung in the balance. (Of course, it’s not hard to come up with retorts to those qualms. We have never before had a former president whom a grand jury, with good reason, charged with acts that fomented an insurrection. This unique criminal activity may well have supported a unique usage of the law.)

In his final report, Smith recites additional reasons for not charging Trump under section 2383, including the lack of legal precedent for what constitutes an “insurrection” for purposes of this criminal statute, and whether seeking to remain in office would qualify. Smith noted that he had available other tried and tested criminal statutes, so there was little need in his view to venture into uncharted and controversial territory.

Whether this was a missed opportunity or not, the fact remains: we have at both the federal and state level examples that follow the French model barring people convicted of certain crimes from running for office.

THE GERMAN EXAMPLE

Germany has a very different model than either Brazil or France. German law forbids a specific topic of speech: the public denial of the existence of the Holocaust. Other European countries have done this as well, but Germany’s unique role in the Holocaust makes its legal solution to this problem particularly instructive. Imagine, as a very rough analogy, a law in the United States that prohibited denying the 2020 election was the result of fraud — that is, a law that prohibited false speech on a specific topic.

Whereas Brazil imposes the sanction of disqualification for certain lies, Germany flat out prohibits certain lies. As such, Germany’s Holocaust denial law represents a far greater intrusion on people’s freedom of speech. Yet the German courts have upheld the Holocaust denial law against legal challenge, even though the German constitution has robust protections for freedom of speech. The initial German court’s reasoning is particularly useful for us as we continue searching for models in our own fight against political lies. None other than Justice Ruth Bader Ginsburg singled out the German constitutional court as a “paradigm” of constitutional review as a “safeguard against oppressive government and stirred-up majorities.” So looking at how Germany has justified restricting certain sorts of false speech might hold lessons about how we might fashion a just law in the United States.

The German Holocaust denial law provides:


whoever publicly or in an assembly approves of, denies, or downplays an act committed under the rule of National Socialism . . . in a manner that is liable to cause a disturbance of the public peace, incurs a penalty of imprisonment for a term not exceeding five years or a fine.



The German law solves for two flaws identified by the United States Supreme Court in Alvarez in the Stolen Valor Act of 2005. Recall that, in Alvarez, the court criticized the Stolen Valor Act of 2005 for being applicable even to private communications in which someone falsely whispers to another to be a military medal recipient. The German law, by contrast, requires the Holocaust denial to be made in public or an “assembly” (meaning a large public or private gathering) in order for the statement to be prohibited by the law. Further, the German law requires that any harm from the regulated speech — that is, the Holocaust denial — must be liable to result in a “disturbance of the public peace.” This would exempt immaterial private speech that would not be of a type to result in disruption.

The US Congress used similar, although not identical, language when it amended the Stolen Valor Act in 2013 in light of the Alvarez decision. To address the Alvarez concerns, Congress added a requirement to the law that the false military award claim be made with the intent to obtain money, property, or other tangible benefit. In doing so, Congress satisfied the Justices’ concerns. But the difference in the interests that the United States and Germany chose to protect is telling. Germany’s legal system is concerned about protecting public safety (the “public peace”), whereas the United States is oriented toward safeguarding private property (“money, property, or other tangible benefit”).

The differences notwithstanding, the German Holocaust denial law is a perfect illustration of why US lawmakers (and the attorneys who advise them) would be wise to be less insular. Our legal system rarely stops to consider what we could learn from other countries that have wrestled with similar issues and may have come up with alternative, and perhaps wiser, ways to solve a shared problem. In the case of the Stolen Valor Act, the original law was passed in 2005, more than a decade after the 1994 German Holocaust denial law. Congress clearly did not apply the lessons from the 1994 German law to the 2005 statute. If they had, they might have incorporated into the Stolen Valor Act the German law’s limitations on its law, so that it did not prohibit private and immaterial speech. Such a law would have reduced the risk of violating a person’s US First Amendment rights and therefore would have better withstood Xavier Alvarez’s constitutional challenge, which in turn would have saved Congress having to amend the statute in 2013.

Thanks in part to its more limited reach, the German Holocaust denial law has weathered a constitutional challenge similar to the one that toppled the original Stolen Valor Act. The challenge came from a far-right German group, the National Democratic Party of Germany (the NPD), which had invited British Holocaust denier David Irving to speak at an upcoming gathering in Munich. There, Irving reportedly was planning to claim that the mass extermination of Jews during the Third Reich never happened. The Munich local government caught wind of this, and permitted the NPD meeting to proceed but forbade advocacy of the “Auschwitz Lie,” a term used in Germany to refer to Holocaust denial. The NPD sued, alleging a violation of its free speech rights protected by the German constitution, and the German constitutional court heard the case.

In words that could well have been written by our own Supreme Court, the German court began by differentiating opinions from facts. Opinions, the court observed, are different than facts because “they cannot be proven true or false.” Freedom of expression, it went on, relates to the “formation of opinion.” The court defined opinions broadly: They are entitled to protection, regardless of whether they are “well-founded or deemed emotional or rational, valuable or worthless, dangerous or harmless.”

Statements of fact, on the other hand, are cut from an entirely different cloth — and, according to the German court, ought to be held to a higher legal standard. Unlike opinions, statements of fact “are subject to verification of their truthfulness,” the court wrote. In words that again could have come directly from many of the Supreme Court Justices in the Alvarez case, the court said that false information itself “does not constitute an interest worthy of protection.”

The German court candidly noted that separating a tangled question of opinion and fact could be difficult. Where trying to pull them apart would distort the meaning of the utterance, free speech should protect the statement, it concluded. Statements that blur the lines between opinion and fact ought to enjoy legal protection, such as a judgment as to the level of guilt or responsibility for historical events, which are “complex evaluations not reducible to representations of fact.”

Here, too, readers will see an enormous similarity to Alvarez, where all of the Justices (including the three in dissent) expressed a concern about the potential “chilling” effect on protected speech that could result from prohibiting intentionally false speech, even if the latter was not itself entitled to protection. Like our Supreme Court in Alvarez, moreover, the German court also looked to defamation law for examples of how the law balanced the right of free speech with the rights of people affected by that speech. “When expressions of opinion are seen as a formal insult or vilification,” the court found, “protection of personality rights normally comes before freedom of expression.”

When the German court refers to freedom of expression — one of several rights protected under the German constitution — the idea is readily familiar to us. So, too, are the concepts in the German constitution of equality before the law, religious liberty, and freedom of assembly and association. German law, using its own unique nomenclature, also explicitly recognizes rights not found in the US Constitution: the inviolability of human dignity; the rights to life, physical integrity, and the development of one’s “personality”; the rights to education, to occupation, and to privacy of posts and telecommunications. Those various rights may seem unclear in their meaning and application, but that same could be said of the rights enshrined in the US Bill of Rights. The role of the courts in both nations is to determine both the contours of these rights, and what to do when they rub up against each other in conflicting ways.

Applying these constitutionally protected rights to the specific facts of the Holocaust denial case, the German court found the prohibited utterance — the Holocaust claim that David Irving had been prevented from making when the event where he was scheduled to speak was canceled — to be “demonstrably untrue” in the light of innumerable eyewitness accounts, documents, findings of courts in numerous criminal cases, and historical analysis.

On a recent visit to Germany, I met with a judge who had worked on the court’s decision. He reminded me of the importance of one particular part of that case: the court was not dealing with allegations that were still legitimately unsettled. These were established facts; there was both voluminous evidence of the facts and judicial cases resolving the facts, all existing beyond question at the time the David Irving speech at the NPD meeting was prohibited. I could not help thinking that the same thing could be said about Trump’s continued assertions that the American electoral system was riddled with fraud: there was clear evidence to refute that idea, no evidence ever produced to support it, and numerous court cases rejecting it.

In the NPD case, moreover, the court was also swayed by the harm that the false speech — that is, Irving’s erroneous denial of the Holocaust — would cause to the dignity of the victims of the Holocaust. The false Holocaust denial speech violated the right to human dignity protected under the German constitution. In poignant language, the court noted:


The historical fact that human beings were singled out according to the criteria of the so-called “Nuremberg Laws” and robbed of their individuality for the purpose of extermination puts Jews living in the Federal Republic [of Germany] in a special, personal relationship vis-à-vis their fellow citizens; what happened then is also present in this relationship today. It is part of their personal self-perception to be understood as part of a group of people who stand out by virtue of their fate and in relation to whom there is a special moral responsibility on the part of all others and that this is part of their dignity. Respect for this self-perception, for each individual, is one of the guarantees against repetition of this kind of discrimination and forms a basic condition of their lives in the Federal Republic . . . For the person concerned, this is continuing discrimination against the group to which he or she belongs and, as part of the group, against him or her.



That reasoning, steeped in history and psychology, could unfortunately apply to many groups throughout history. I cannot help but think of our Supreme Court’s articulation of the harms of the “separate but equal” doctrine rejected in Brown v. Board of Education: to separate Black children “solely because of their race generates a feeling of inferiority as to their status in the community that may affect their hearts and minds in a way unlikely ever to be undone.” The same could be said of anyone who is discriminated against because of their race, sex, religion, national origin, or choice of whom they love.

But although its reasoning might resonate with an American reader, the court in the NPD case was operating within a different legal and political environment than the one we find ourselves in, today, here in the United States. The same could be said of the courts in the examples that we’ve considered above from France and Brazil. All three countries present distinct models for contending with the problem of political lies: Brazil disqualifies a person from holding office if found liable for election lies, something that the UK provides for as well. France disqualifies a person who has been convicted of certain crimes — crimes that go far beyond just crimes involving false speech. Germany prohibits speech on a specific topic if it could affect public safety.

Can we take a page from these countries’ playbooks as we try to improve the resiliency of our electoral system? To turn the question on its head: Are we doomed to live in a country whose leaders can lie to the electorate with impunity, or is there something that we can do about it? As we’ve just seen, foreign democracies offer models that can provide inspiration and hope. But would any of their solutions to the problem of false speech withstand legal scrutiny in the United States, given our Constitution and the Alvarez decision? Could they pass First Amendment muster? And if they could, which of them holds the most promise for rescuing our democracy from the ongoing threat of political lies?

Whatever tools we choose, these foreign countries already provide us with an important lesson: a willingness to use the legal solutions at their disposal to hold people to account. Foreign countries have held real trials of their political leaders, not show trials. We have, with the exception of one New York criminal court, failed to do the same. A new Congress can create improvements to our US systems, but it will be for naught if these tools atrophy from disuse.

Napoleon Bonaparte was thought to have remarked that “the tools belong to the man who can use them.” As we confront the urgent question of what to do about Donald Trump and his lies, this maxim is an important tonic. The question of what tools we must have in the United States is important, but new tools alone are useless. To get through this trial, we will need the courage to use them.







CHAPTER 6

A WAY FORWARD

Trump will at some point be gone, as is true for all of us. But other politicians will emulate him because Trump has proven the effectiveness of the brazen political lie. We must develop an antidote, one that is both wise and can withstand legal scrutiny under our own laws. Whatever solution we come up with must be compatible with our nation’s values and laws, withstanding the sorts of challenges that brought down parts of the Stolen Valor Act.

To consider the options before us, let’s examine three possible laws.

Imagine, first, that the US Congress has passed a new federal statute in the tradition of Brazil’s “Clean Slate Law.” Let’s call this law the Truth in Elections Act (TEA) and codify it as Section 1001A, which would put it numerically right after the existing false-statement statute in Section 1001 of Title 18 of the United States Code (which is a repository of many of our nation’s federal laws). The real-life Section 1001 law states:


Whoever, in any matter within the jurisdiction of any department or agency of the United States knowingly and willfully falsifies, conceals, or covers up by any trick, scheme, or device a material fact, or makes any false, fictitious, or fraudulent statements or representations, or makes or uses any false writing or document knowing the same to contain any false, fictitious, or fraudulent statement or entry, shall be fined under this title or imprisoned not more than five years, or both.



This law has been interpreted broadly to cover lies to numerous federal officers. Here is an example from my twenty-plus years as a prosecutor: When I, along with an FBI agent, conducted witness interviews, I would advise the witnesses of their rights and obligations, including warning them that, even though not under oath, if they lied during the interview, they could be committing a crime under Section 1001 and face possible prosecution and jail. Pretty intimidating stuff, but that often was the point, in order to impress upon them the need to be truthful.

Our new hypothetical law, Section 1001A or TEA, extends the real-life Section 1001 — expanding its reach to lies that specifically target our electoral system:


Anyone who knowingly and willfully makes any false, fictitious or fraudulent statement or representation about the election results or process in any federal election, with an intent to cast doubt on the integrity of the results or process, will have committed a civil offense for which disqualification from elected office may be imposed for up to 8 years. To be found liable for this offense, proof must be established beyond a reasonable doubt. A person found liable hereunder may take an immediate expedited appeal from the decision.



The TEA would apply to all federal elections, whether for the Senate, House, or White House. Yet because the law is civil in nature, it would not carry the possibility of jail for anyone found liable; they would simply be barred from holding office for a set period of time.

Now imagine that Congress has passed a second new law, another civil statute that mirrors the spirit of Brazil’s “truth in advertising” requirement for that country’s politicians. Our second hypothetical law requires that, in every federal election, a candidate must periodically publicly certify to the Federal Election Committee that all factual assertions they have made (or caused to be made on their behalf) during their campaign are truthful. The certification must provide the FEC with the factual basis for those assertions. If the candidate cannot so certify any statement they’ve made on the campaign trail, then that candidate must withdraw the statement in an FEC filing so that the public and press would have knowledge of that factual withdrawal prior to an election. Further, no candidate would be eligible for office without making the required filings; and presidential candidates would be ineligible for federal matching funds without filing these certifications and would have to return any such funds. Notably, as it is already a crime to knowingly and intentionally submit a false filing to a federal office, if the candidate’s certifications contained an intentional and material falsehood, the candidate would be subject to criminal penalties for a false filing.

Finally, imagine a third new federal law that expands another existing US law, Section 2383 of Title 18. That law renders people ineligible to hold office if they have been convicted of the crimes of insurrection or rebellion. To that existing law, our new law adds the underlined language:


Whoever incites, sets on foot, assists, or engages in any rebellion or insurrection against the authority of the United States or the laws thereof, or gives aid or comfort thereto, or knowingly and intentionally violates 18 U.S.C. section 1001A (the TEA), shall be fined under this title or imprisoned not more than ten years, or both; and shall be incapable of holding any office under the United States.



This new law adds criminal consequences, not simply debarment, for a violation of our hypothetical first law, the TEA.

Each of these three new laws would address, in different ways, the problem that our democracy faces from political lies; each presents different options for holding offenders accountable. Of course, although all three models are possible federal laws addressing federal elections, each of our fifty states could enact similar versions of all three statutes governing their respective state elections. In fact, many states already disqualify people from elected office if convicted of various crimes.

How might the three federal statutes fare under our constitutional regime? The surest way of course, to ensure these laws’ constitutionality would be to amend the Constitution to explicitly permit these solutions. But I have avoided proposing that as a fix because of its practical improbability. It has been decades since the Constitution has been amended, and it is by wise design a difficult and tortuous course to chart. Sometimes too hard: even the proposed Equal Rights Amendment could not muster the necessary three-quarters of the states’ votes for constitutional ratification. So it’s only pragmatic to ask whether these statutory solutions could pass scrutiny under our existing Constitution.

The first two of these hypothetical laws would be the most resilient against constitutional challenge, with the third being the most vulnerable.

The first two hypothetical laws share an important feature of the Brazilian debarment law, which offers the most legally viable model for how we might deter political lies in the United States. The Brazilian law ensures the integrity of elections, but it does so without banning speech at all. Recall that Bolsonaro’s election lies led to his disqualification from holding office, but the Brazilian debarment law did not prohibit his speech in the first place. In the same way, our first two hypothetical US laws — TEA and the FEC certification law — don’t ban speech, either.

Rather, these laws circumscribe a person’s ability to run for public office — something for which, unlike the right to free speech, no right exists in either the United States or Brazil. Instead of prohibiting anyone’s speech, the first two hypothetical US laws, like the Clean Slate Law in Brazil, simply pose a choice for anyone seeking to run for federal office: if you want to run for office, you cannot lie. Conversely, if you want to lie about the election, you’re free to do so, but understandably the state has a valid interest in determining that you then cannot run for office.

Disqualifying someone from running in elections is, of course, a serious consequence both for that candidate and for anyone seeking to vote for them. But just as no person in Brazil, nor in the United States for that matter, has an absolute right to run for any office, neither does the electorate have the absolute right to have a particular person on the ballot. In fact, our Constitution places limits on qualifications necessary to run for president and, as we know from the Progressive movement in the early twentieth century, there are myriad statutory restrictions on who can be on a ballot. And numerous states already ban people convicted of various crimes from running for public office.

The first two of our hypothetical US laws have an added benefit, when compared to criminal debarment laws: because the two new laws are not criminal statutes, everyone subject to them can be called to explain themselves under oath. True, in both civil and criminal cases in the United States we enjoy a Fifth Amendment privilege to refuse to answer questions that would tend to incriminate us in a criminal matter. But in a civil case, unlike a criminal case, that refusal can be used against you by the judge or jury. What this means in the context of our hypothetical laws is that if a candidate refuses to explain the basis for a factual assertion, the court may presume that the assertion is untruthful or was not made in good faith. It is particularly fitting that candidates for public office who refuse to explain themselves have this presumption held against them.

Another particularly important benefit derives from the fact that the first two hypothetical laws are civil statutes: they would be impervious to presidential pardons. We have witnessed the president’s pardon power eradicate righteous prosecutions of corrupt politicians, CEOs, insurrectionists, political allies, drug kingpins, and even murderers. The debarment remedy would be immune to this sort of abuse, because the pardon power applies only to criminal matters, not civil liability (and not to any state offenses, criminal or civil, at all). A president thus could not neuter the effect of the first two hypothetical laws.

For candidates for president, there is something particularly righteous about the second hypothetical law, less a constitutional strength per se than a condign justification for its existence. Candidates for the US presidency are eligible for federal matching funds. Federal taxpayers should rightly not be forced to pay to promote a candidate who is lying to their faces. The Federal Election Commission already has numerous filing requirements regarding candidates and sanctions for failing to file accurate reports; the second of our hypothetical laws would add one more requirement, one that wouldn’t restrict candidates’ speech about their opinions or the policies they espouse. It would simply restrict their lies — false statements of fact.

Setting righteousness aside, the first of our two viable laws would be easier to defend, constitutionally, than the second — at least as I have written the two laws. That’s because the first hypothetical law, TEA, does not attempt to regulate all political lies; rather, like the Brazilian law that it’s modeled on, TEA is tailored to target only intentional lies about the election process, which are also the ones that could cause the most damage to a democracy. The second of our hypothetical US laws isn’t limited to intentional lies about the election process, so it would be more vulnerable to the Supreme Court’s scrutiny. It, of course, could be drafted to cover only false election lies, but for the sake of setting out the various legal frameworks at our disposal, I have started with the broader version of the model law.

This limited reach of the first hypothetical law could prove important if our imagined TEA ever finds itself before the Supreme Court. Recall the balancing approach reflected in all three of the opinions in the Supreme Court’s Alvarez decision. If our hypothetical law goes before the Supreme Court, the Justices will weigh the governmental interest in passing the law against the scope of the law and harms it may impose on protected free speech. And the tighter tailoring of TEA is akin to the revised Stolen Valor Act of 2013 — the version after Congress narrowed the scope of that law to make it constitutional. With all due respect to the congressional desire not to cheapen the currency of military awards — the government’s interest in the Alvarez case — it pales in comparison to our interest in maintaining faith in the election process and results. Without that faith, there can be no perceived valid elections. With no perceived valid elections, there can be no functioning democracy.

There is an important debate to be had about whether or not laws like the first two hypothetical laws I’m imagining here should be restricted to only lies about the electoral process or should cover other types of lies as well. Challengers to a broad law that covers all lies will contend that only the most pernicious lies should be subject to disqualification. They’ll argue that a more nuanced approach is needed, one that reserves the penalty of debarment for the most potentially harmful lies. Some lies, these critics will argue, can be left for the electorate to judge and should not be subject to the draconian remedy of disqualification, such as lies about sex, one’s decades-old academic record, one’s wealth, the size of one’s apartment in Trump Tower, or one’s crowd size. They rightly can note that a broad legal prohibition would affect us all, not just the candidate, since it limits our electoral choices.

The more puritanical among us, on the other hand, will hold that any lie by a candidate should be subject to disqualification. Should we not expect the complete truth from people who have the privilege of representing the American public? Don’t they owe “we, the people” a duty of loyalty? Have we become so inured to lies that we no longer expect the truth — leading to a cynical electorate that excuses political lies by saying, “They all do it”? It is high time that we put an end to this sorry state of affairs, these purists will say. We should be better — and we deserve better — than expecting our leaders to lie.

I admit that, in my heart of hearts, I’m one of the purists. We wouldn’t tolerate for a second a lawyer lying to her client; that would be a violation of the attorney’s fundamental legal duty of loyalty and candor to the people she represents. We should expect no less from candidates and politicians who are supposed to represent and serve us. (Forgive the analogy: I’ve been a lawyer for over forty years.) But while a purist at heart, I’m also a pragmatist. I want this problem to be fixed. And that means working inside of a constitutional system which argues for the most resilient and promising approach to our country’s honesty crisis.

Whether we take a narrower or broader approach, either way we must draw some line between the lies we choose to punish and those we don’t. The current approach is to draw no line at all. As a consequence, lies flourish that are deadly to the democratic process and that are swallowed whole by far too many Americans. Considering where to draw the line is important, but what is most important is that we do something — whether a broad or only narrow version of the second hypothetical law. I like to say to folks that the old adage, “If it ain’t broke, don’t fix it,” also works in reverse. When it is broken, you must fix it.

There is one more proposed fix to our broken system, that found in the third hypothetical law. It is in many ways the most puritan, but for this reason would be the most challenging to implement in the United States. This is rightly so, because it is the most burdensome on free speech — even if it targets only intentionally false election lies. We can predict this with some confidence because of the Supreme Court’s discussion in Alvarez about the chilling effect on protected speech when criminalizing even false speech. True, the Justices suggested only minor tweaks to the Stolen Valor Act to make it constitutional. But all three of the court’s opinions were concerned that regulating false factual speech could have a chilling effect on truthful speech. In Alvarez, the majority of the Justices did not see how that concern would be of any real moment when dealing with a false claim to have received a military medal [cu]: How could prohibiting lies like that have the effect of chilling true speech? But we shouldn’t expect the same conclusion when it comes to political speech — whether of the true or the false kind.

The Supreme Court could reasonably point out that our third hypothetical law, with its criminal penalties of fine and imprisonment for anyone who “knowingly and intentionally violates” TEA, could have a chilling effect on truthful speech as well as on lies. It’s not hard to imagine candidates self-censoring edgy statements on the campaign trail — even if those statements arguably are true — in order to avoid risking the particularly dire consequences of our imagined criminal statute. And indeed, the Court surely would be particularly concerned about this chilling effect in the context of elections, which would make it all the more difficult for our hypothetical third law to pass the constitutional acid test.

Moreover, although our third hypothetical law adds one more crime (that of intentionally lying about an election) to two crimes that Congress already criminalizes and punishes with disqualification (that is, insurrection and rebellion), there is a gulf of difference between these crimes. The latter two do not resemble any activity remotely protected by the Constitution or pose the same risk of chilling protected First Amendment speech. The Constitution does not protect engaging in insurrection or rebellion — quite the contrary — so from a legal standpoint, those activities are fair game. The same cannot be said of making a false statement about an election, an activity that the Constitution also may not protect, but falls very close to activities that are protected by the Constitution (specifically, speech that’s covered by the First Amendment).

All this is not to suggest that there is no possibility that the third hypothetical would pass constitutional muster. An argument in support of the third model’s constitutionality is that it does not run afoul of the concerns raised by Justice Alito in Alvarez. For Alito, the problem with regulating certain false speech is that the state has no business getting into the business of deciding what is true and false speech, at least when it comes to banning speech concerning the areas of religion, history, philosophy, and the like. Alito rejected the idea that there is no objective truth; his concern was with the state telling us what we could and could not talk about — a position directly at odds with the German approach of banning Holocaust denial.

Our proposed third hypothetical does not raise this concern. The law leaves to a jury, not the government, to determine that a statement is intentionally false. Unlike the German Holocaust denial law, it is not banning speech on topics chosen by the government as verboten. It borrows instead a page from existing US defamation law, where civil juries decide every day precisely the same question. The same is true for the myriad criminal prosecutions for making false statements to the government that violate the existing law found in Section 1001. And the use of Section 1001 to prosecute a false FEC filing — required to be made by all candidates under the second model law — fits that description to a T. Neither a Section 1001 charge nor a charge under the third model are analogous to the German Holocaust law, which reflects a conclusive governmental pronouncement that speech on a certain subject is false. That runs afoul of Alito’s reasoning. The same is not true of the proposed new laws, civil or criminal.

AN IMMUNITY DEFENSE

It’s not hard to imagine a president or other government official running for office claiming that they’re immune from prosecution for violating a law like the TEA. After all, Donald Trump famously grasped at this defense when he was accused of breaking real-life criminal federal laws, and the Supreme Court largely backed him up in articulating its new legal framework. So we need to be prepared for that same immunity argument to challenge implementation of a new hypothetical law, such as the TEA.

The good news is that the body of US law on presidential civil and criminal immunity — exemplified most recently by the Supreme Court’s 2024 decision in the case memorably captioned Trump v. United States — should not provide a safe haven for candidates who lie, even those who may sit in our nation’s most powerful office.

Recall that Trump v. United States arose from Trump’s appeal in a federal criminal prosecution in Washington, DC, for felonies that arose out of his efforts to remain in office after losing the 2020 election. Trump claimed that he had immunity from all the charges in that case. But neither the Supreme Court’s resolution of this case, nor its immunity decisions in civil cases, provide candidates for political office a get-out-of-jail-free card for avoiding the strictures of a debarment law like the TEA.

Here is why candidates for office should not be able to claim immunity. In Trump v. United States, the Court broke down into three different categories the types of actions that a president might take. The first category covered official conduct by the president exercising authority that the Constitution gives to the president exclusively. The pardon power is one such power. Such powers belong only to the president, and Congress has no ability to limit that power through a federal statute. If, for example, Congress were to pass a law prohibiting presidents who have been involved in a crime from issuing pardons to conspirators, as sensible as we may think that law would be, the Supreme Court would strike it down as unconstitutional; it would usurp a power that the Constitution gives solely to the president. The only way to have that new law pass constitutional muster would be to amend the Constitution.

At the other extreme, in Trump v. United States the Court said there was a category of actions carried out by a president that are not taken in an official capacity. Those actions enjoy no immunity. That actions are taken even while a person is president does not mean that they are part of the president’s official actions. The Court treats the actions in this category the same as actions taken before or after the person was president. No immunity would apply to actions the person took when running for office before their election, or as a sitting president while acting as a candidate seeking reelection. We have a real-life example as well: the charges against Trump in the New York State criminal case, in which he was convicted of filing false business records to conceal his scheme to win the 2016 election, would fall into this bucket.

The third category of presidential actions covers conduct that a president undertakes in an official capacity, but outside those areas that the Constitution gives to the president exclusively. There are a lot of these areas — zones in which Congress and the executive branch both have roles to play, such as health, education, and immigration policies. In these domains, the Supreme Court held in Trump v. United States that the president is entitled to at least presumptive immunity for his actions, immunity that can be rebutted only if the criminal action would “pose no ‘dangers of intrusion’” on his presidential authority.

The Supreme Court did not decide the factual issue of what specific conduct alleged in the Trump indictment was not official conduct. Instead, it sent that question back to the trial court to decide in the first instance, but applying the legal framework it set out. At least four of the Justices made it clear, however, that they would not accord Trump immunity for the alleged conduct that he interfered with the state electoral processes. Justice Amy Coney Barrett wrote separately from the majority, to make clear that she viewed this conduct as not entitled to immunity, whereas the other five Justices in the majority simply did not reach that factual issue. Regardless of how they might have ruled on how its legal framework would apply to the specific factual allegations, the Court made clear that conduct not taken in an official capacity is not immunized, leaving open only the factual issue of whether the conduct was undertaken in that capacity.

How would the Court apply this tripartite framework to our hypothetical federal statute, Section 1001A? Of course, because the Supreme Court only handed down its presidential immunity decision in July 2024 and no additional court cases have built on it in the short time since, there is no decision directly addressing this question. That being said, there is a persuasive case to be made that the decision simply doesn’t apply to our anti-lying law.

For one thing, the TEA, as you’ll remember, is not a criminal statute; it’s not even a typical civil statute subjecting a candidate to redress for damages or the other normal relief in a civil action. The criminal immunity decision in Trump v. United States simply does not apply to a civil law, let alone one that imposes only the remedy of disqualification. And even if it did, immunity does not apply to conduct undertaken as a candidate for office, even if the person is in office at the time and running for reelection.

But there’s yet another reason to doubt the ability to use the Trump v. United States case to defeat the TEA: the vast majority of people running for federal office aren’t the president of the United States. That decision was grounded in the unique nature of the presidency: if the new Section 1001A law were being applied to a candidate for a federal office who was not the current president seeking reelection, the presidential immunity decision would not afford that person immunity at all.

So far, we have looked at the question of whether the three hypothetical models could pass legal muster. But are any of the three particular hypothetical remedies worth the foreseeable costs? As doctors ask: Is the cure worse than the disease? This is akin to the two questions I always asked myself when I was a prosecutor: The first, and typically the easier, of the two questions to answer was whether I believed there was sufficient proof to indict and convict someone of a crime. The second, and often the harder, question was whether, once I had that requisite evidence, I should proceed. Should the particular person under investigation be charged with the crime that I had evidence they committed?

That’s the question we turn to next.







CHAPTER 7

THE LAW IN ACTION

Like any good lawyer — indeed, like any good citizen — I worry about laws being weaponized. I make no exception for the hypothetical law that I’ve suggested: Section 1001A of Title 18 of the United States Code, a law that could help us bring the problem of political lies under control in this country. Corrupt politicians and candidates will surely try to use a law like the TEA to disqualify political rivals. We have seen this movie before: Trump starred in it three times already.

The first Trump impeachment in 2019 was predicated on Trump engaging in this precise stratagem. The House of Representatives impeachment was grounded on Trump’s improperly withholding vital congressionally appropriated military aid to Ukraine, unless and until Ukraine announced that it was opening a criminal investigation into Trump’s putative presidential rival, Joe Biden. Trump could then tout Biden’s corruption to the American electorate without ever revealing that he had caused the announced investigation by putting a metaphorical gun to Ukraine’s head.

That nefarious strategy was a new version of a scheme Trump had used in 2016, as set out by Manhattan prosecutors in their case against Trump, the only one of the four criminal cases against Trump to make it to trial. At that trial, the Manhattan district attorney presented evidence, notably including a firsthand account from the head of the National Enquirer, that Trump had made a secret deal with that media outlet to paint a rosy picture of his candidacy by killing negative stories, while also planting trumped-up stories against political adversaries — testimony that, surprisingly, went virtually unchallenged by the Trump defense team. The jury later went on to convict Trump on all thirty-four counts of falsifying business records.

We saw this gambit a third time, in the second impeachment proceeding of Donald Trump in January 2021, shortly before he left office after losing the presidential election to Biden. That impeachment centered on Trump’s role in fomenting a plan to undermine the 2020 presidential election, culminating in the January 6 insurrection. A majority of both the House and Senate concluded that Trump had sought to obstruct the lawful counting of the electoral votes.

If this recent history is any guide, there can be no question that unscrupulous politicians will attempt to misuse any law that’s expressly designed to disqualify people from running for office — which is exactly what our hypothetical law, the TEA, is meant to do.

But any legal tool can be misused, as the Trump administration reminds us daily. And no system of justice is perfect. No matter how high the standard of proof, judges and juries and appellate courts may get it wrong. We live with our legal system’s institutional error rate in the most serious matters we confront as a society, including sending people to prison for life or even to their death.

There is no question that there is a risk of error or abuse in the case of a law like the TEA, but we have checks to prevent both within our legal system. In normal times, the Department of Justice itself is one such check. But even when that institution’s norms are overcome by apparatchiks (as is evident in the Trump administration), there are other checks. Juries and judges need to be convinced of the claims. A high standard of proof, while not foolproof, mitigates the risk of abuse or error, which is why we have the highest standard under the law for determining criminal guilt: proof beyond a reasonable doubt (the standard that must be met in order to find liability in new Section 1001A to reduce the risk of error and abuse). And as we have seen time and again, a courtroom is one place where adjectives and epithets cannot stand in for actual proof. We do not need to speculate on the ability of courts to differentiate between the two: not a single court has vindicated the Trump lie of election fraud in the 2020 election.

Ultimately, how you weigh the risks and gravity of abuse depends, I think, not so much on your faith in trials as on your assessment of what is currently happening in America. If you do not think that the fate of our democracy is at stake today — if you think that we are in a pendulum swing that we will get through — then the idea of creating a tool that could be used to improperly disqualify legitimate opposition leaders may seem downright scary and not worth the potential benefits. You may reason that we don’t want to have candidates for public office bogged down — or pushed out — by inappropriate efforts to disqualify them. You may think that if we simply are able to find a promising candidate, we can win the next election, even if it’s in a squeaker. We can then breathe a sigh of relief. At least until the next election.

You may, on the other hand, be like me and view the situation we are in as an existential threat to the continuation of our democracy after 250 years. If you’re of this view, then we have an imperative to strengthen our democratic tools, given the threats of authoritarianism backed by powerful financial and media sources.

This isn’t to say that I don’t fear abuse of a law like our hypothetical TEA. I worry that five Supreme Court Justices would use the new tool as a weapon to uphold the wrongful disqualification of a candidate who belongs to the opposing party of the president who nominated them. But if that occurs, our problem won’t be this new law; it would be that we’d have lost our constitutional system of “checks and balances” that splits power among three branches of government, the better to preserve our liberty and rights. We would instead have an executive branch run amok, in a system that could better be described as “blank checks and no balance.” Law would not be a salvation; it would be powerless to protect us.

Assuming that it’s used in the way it’s intended, how would an anti-lying law like the one we’ve conceived work in practice? There are far too many politicians, candidates, and lies to discuss all the possible permutations, but there are some useful scenarios that show us how the law could function to both deter and punish political liars.

The new debarment law could apply to any candidate for Congress or the presidency or vice presidency, the offices of our federal government to which people must be elected rather than appointed to their positions; for instance, if it had been law at the time, it could have been used against Donald Trump after he lost the 2020 election and repeatedly touted, among other falsehoods, the 2020 election fraud lie.

In reality, however, the law would likely be used less against people running for the Senate or the presidency than against candidates for the House, because the former terms of office are longer (six and four years, respectively) and there are fewer of these offices than there are in the House of Representatives (101 versus 435). So the new debarment law would most commonly apply to a candidate running for the House of Representatives, a two-year federal position.

Imagine that one such candidate, an aspiring member of the US House of Representatives, intentionally lies about the results of the 2020 election. In order to avoid getting slapped with a civil lawsuit, as Rudy Giuliani and Fox were, the candidate doesn’t make the mistake of alleging that any specific person or company participated in the 2020 election fraud; rather, she simply alleges that the election was infected by fraud, and that Donald Trump actually won. (Or, if you like, imagine that someone on the other side of the political aisle tells a similar lie, intentionally claiming that Kamala Harris actually won the 2024 presidential election.)

This hypothetical candidate loses the election for Congress and the government sues her under the new Section 1001A law. After a full trial at which she testifies, a civil jury finds that her statement was intentionally false, citing proof beyond a reasonable doubt — say, that the candidate had no evidence of fraud, that courts had repeatedly found no fraud, and that she had privately been told there was no such fraud. The judge upholds the jury finding and bars her from holding federal office for five years. The candidate appeals these findings, but her appeal is denied.

In this scenario, the law has served its purpose. It removes a political liar from the pool of candidates for federal office; it also deters other people from following in her footsteps. Bolsonaro is a good example of this dual goal in action.

Lest we are inundated with bogus claims that candidates have lied, the courts could create barriers to such claims. The courts have tackled this same problem in many areas of the law in order to thwart opening the floodgates to harassing lawsuits. In the securities law which regulates the stock market, the courts have created various hurdles to prevent the avaricious from bringing a civil case merely because the price of a company’s stock drops. The same is true in defamation cases. The courts require more than bare-bones allegations to sustain a civil case. Instead, plaintiffs seeking to bring civil lawsuits must enumerate specific factual allegations to support their claims. Without those specific factual allegations, the case is dismissed outright. So, too, the court could require a claim of intentional falsity to allege specific facts that would support the claim that the statement is both factually wrong and that the speaker knew it was false at the time.

There is an important permutation on how the law would work. Our hypothetical TEA, which focuses solely on the remedy of debarment from holding office for lying about the election, is only going to deter a would-be liar who wants to hold public office, whether they’re a first-time candidate or running for reelection. The law wouldn’t be of use against a person who has absolutely no interest in holding public office in the future. For a liar like that, the threat posed by Section 1001A would be about as effective as a threat to cancel a Baptist family’s Passover seder.

Similarly, a debarment statute like the TEA would rarely deter lies from a president who cannot seek reelection because he has served two terms, which is the maximum permitted by the Constitution, no matter what Trump might like the law to be. One exception would be the rare president who thereafter seeks to hold another elected office; that has occurred precisely twice, when Presidents John Quincy Adams and Andrew Johnson served in Congress after being president. But normally, the penalty of debarment would be of little consequence to a president who has already been elected twice.

There is one other unusual scenario where even a two-term president might worry about a debarment law. At the time of this writing, there has been talk about how Trump might finagle his way functionally into a “third term.” If Trump ran for vice president, a debarment law could prevent his holding that office if he violated the TEA. That would be true whether or not he was seeking that office in order to remain in the number-two position (and find a factotum to serve as “president”), or if the new president resigned so that Vice President Trump could then claim to be president. In either case, the threat of adebarment really could deter Trump from spreading the worst sort of political lies, lest he be barred from public office as Bolsonaro or Marine le Pen have been in Brazil and France, respectively.

Even if a two-term president were not deterred by this new law, the debarment law would still have significant teeth. It would apply to a president’s political acolytes who repeat his election lies. If, for instance, the price for being part of the second Trump administration is lying about fraud in the 2020 election, the debarment law would subject an ambitious toady to disqualification. If, hypothetically, JD Vance or Marco Rubio violated Section 1001A, they could be barred from holding future public office, just as Bolsonaro was in Brazil or as people convicted of crimes are in numerous US states.

In short, current politicians would have to think twice about whether they want to jeopardize their future career prospects. Should they lie to stay in the current good graces of the president and risk debarment, or instead take the less risky path of keeping mum and preserving the ability to seek higher office? Any resulting lack of support from those acolytes refusing to promulgate the presidential lie would be salutary. It would mitigate the virulence of the election lie.

Another permutation on how a debarment law would operate in practice concerns removing a public official currently in office. The person could be barred from holding elected office in the future, but the Constitution limits the ability to remove an elected official from their current office. Removing a president or a member of Congress from office is governed by the Constitution. A model debarment statute can work to preclude someone from attaining office (whether as a new candidate or seeking reelection), but removal cannot be governed by a statute because of the basic tenet in the law that a statute cannot override the Constitution. We are all aware from the two Trump impeachment proceedings of the hurdles the Constitution places on removal, but that is the process we have, unless the Constitution is amended.

This is where the second and third model laws can play a role, as they both can lead to criminal sanctions, including on people currently in elected office. Just like anyone running for office, current politicians can face prosecution if they lie, as Enron’s Kenneth Lay and Jeffrey Skilling did with their false representations about that company. The Sword of Damocles these new hypothetical criminal statutes create could operate to deter the lie in the first place, as well as punish the brazen politician who nevertheless chooses to lie.

The elephant in the room, of course, is the president’s ability to effectively nullify the hypothetical criminal statutes through his use of the pardon power. A sitting president has the power under the Constitution to pardon a person for any and all federal crimes (but not violations of civil statutes). No future president can undo that pardon. Any member of Congress could therefore weigh the likelihood of such a pardon against the chance of being prosecuted and convicted for a crime. The president may be able to even pardon himself for a criminal offense, but that issue has not (yet) been decided by the Supreme Court. The argument against being able to “self-pardon” is that the Constitution did not suppose the president could be both judge and jury in his own case. The argument for the power to self-pardon is that the language of the pardon power in the Constitution is broad and provides no obvious exception. We fortunately have not had to confront that issue, but we may going forward.

Where does all this leave us? We have seen the tools that have been developed in other democracies to deal with a problem that is common to our country as well. And those tools have worked, without so far running the risk of wrongful debarment or prosecution. These tools can be adapted to our democracy, while respecting our Constitution. They can be part of our effort to rebuild an edifice that is teetering under the weight of deceit, before it is too late.

In sum, the threat to democracy is real. The tools to deal with the threat exist. The time to implement them is now, while truth still matters. Our democracy depends on it.







CONCLUSION

This book is meant to be a sobering dissection of an urgent problem facing our country: our body politic is vulnerable to political lies, and our laws have so far failed to protect this Achilles heel. We need to adapt, lest the next dissection be part of an autopsy.

The book is also meant to be galvanizing. Legal norms, once broken, rarely fully self-repair. That is why I’ve addressed targeted proposals: laws that disqualify from public office, for a set term, those who knowingly and intentionally lie about the conduct or outcome of an election. They do not prohibit speech. They impose consequences for false factual statements — through a fair process and high evidentiary burden — by those who seek to gain power through deceiving the electorate about the most foundational mechanism of our democracy.

The legal tools that I’m proposing are not unprecedented. When confronted with similar threats, other democracies have taken action — some by imposing even more stringent sanctions than the ones I’ve suggested. Germany, after the unimaginable crimes of World War II, enacted a law against Holocaust denial. France barred a leading political candidate from holding office for five years after she was convicted of fraud. Brazil barred Jair Bolsonaro from office for eight years for knowingly spreading lies about its electoral system; its laws also call for people who spread misinformation about elections to be jailed, but Bolsonaro ended up in prison for another reason — plotting a coup to hold onto power after losing the country’s 2022 presidential election.

Brazil and France withhold the sacred privilege of representing the public from anyone who has been found to have broken core societal bonds. All three countries use the law to preserve personal or democratic integrity. So, too, do most states in our union, barring candidates from office if they have been convicted of a crime.

Our nation’s founding document should not prevent these reforms. Supreme Court Justice Robert Jackson reminded us that the Constitution is not “a suicide pact.” It does not require us to stand by while our institutions are systematically hollowed out by deliberate, unchecked deception. If we do, what we will have left is the veneer of a democracy, no more substantial than a plywood stage in a John Ford Western.

Our system of government, built on checks and balances, has faltered in the face of a political culture increasingly indifferent to truth, and with no functioning forum to separate fiction from fact. Combine this with a balkanization of news, the rise of Silicon Valley robber barons wielding algorithms that skew our impressions of reality, and the hegemony of executive power over the other branches of government, and you have a toxic stew.

But it doesn’t have to be this way. Just as we can learn from countries around the world who have tried and succeeded in tackling problems like the ones we face today, we can also take inspiration from Americans who have seen these threats coming, and who have urged us to take action. We can learn from Justice Robert Jackson who, in his famous 1952 concurrence in the Youngstown Steel case, warned of the “grave dangers” that the exorbitant power of the presidency poses for a democracy. The Youngstown decision disallowed President Truman from unilaterally taking over steel mills, which were set to temporarily close during a strike, in order to continue furnishing steel for the country’s war effort in Korea.

In his concurring opinion, Jackson was not speaking in the abstract about the problem of unchecked executive power. He had seen firsthand the risk of authoritarianism. In 1945, President Truman had selected Jackson — who was then a sitting Supreme Court Justice — to be the chief American prosecutor at the first Nuremberg trial. Jackson took a leave from the Court, and along with his fellow prosecutors from Europe and Russia, presented the prosecution’s evidence against the first of the Nazi defendants to be tried there.

After his return to the Supreme Court, Jackson warned in Youngstown of the current risk posed by unchecked executive power. Jackson pointedly noted, with a force that his personal biography imbued in his words, that the German president after World War I, and without the concurrence of its legislative body in the Reichstag, was empowered to temporarily suspend individual rights in the name of public safety. “This proved a temptation to every government,” Jackson wrote, culminating with Hitler’s suspending all such rights, never to be restored.

Jackson warned that “emergency powers . . . tend to kindle emergencies.” The death and destruction that Hitler wrought across the globe was stopped only by a global war. And the millions and millions of victims of his crimes were left to be commemorated on the Île de la Cité in Paris, the beaches of Normandy, and in countless other memorials and graves.

Justice Jackson, turning to the lessons for Americans, warned of the risk from the dramatic growth of power of the United States presidency since the founding of the nation in the late eighteenth century. This centralization of power was, he observed, unforeseen by the framers of our Constitution, noting the gap between the president’s power on “paper” in the Constitution and the actual, practical powers of the office:


In drama, magnitude, and finality his decisions so far overshadow any others that almost alone he fills the public mind through modern methods of communications. By his prestige as head of state and his influence upon public opinion he exerts a leverage upon those who are supposed to check and balance his power which often cancels their effectiveness.



Jackson made his observation in the mid-twentieth century; his words are truer today, and are all the more salient in our age where propaganda is left unchecked in the balkanized media and lies are permitted to serve as instruments of political dominance.

How shall we respond today to unchecked executive power, fueled by lies? To take a stand, we do not have to believe that absolutist power and egregious falsehoods will lead to the unthinkable consequences that Justice Jackson saw firsthand. We can deplore Trump’s praising of Nazi sympathizers in Charlottesville as “fine people” without taking literally the warning from JD Vance (since reneged on after being promoted to Trump’s VP running mate in 2024) that Trump is “America’s Hitler.” But we cannot ignore the risks either. The demise of democracy in a web of lies is surely not ameliorated by it paling in comparison to Nazi Germany.

What should be our collective response now? So far, it has been hope. Hope that institutions will hold. Hope that voters will see through the fog. Hope that facts will reclaim their footing.

Of course, the proposals I put forth, drawing on these international examples, can be criticized as insufficient. Are they the proverbial lipstick on a pig? A Band-Aid that does not address more fundamental problems?

In my mind’s eye, I return to the conversation with my father and mother at that Saturday lunch in New York, where we discussed Joseph McCarthy and Donald Trump. In a conversation I can no longer actually have, I can hear my mother, ever the psychologist, asking me how this book contends with the deeper question of why these problems are arising in the first place. If you don’t identify the root cause of an issue, how can you hope to ultimately fix it? This is a question a Freudian psychologist, or a political scientist for that matter, would certainly ponder.

I would answer my mom thus: Your observation is entirely valid, but it unfairly underrates the work performed in the moment by a Band-Aid. It serves to staunch bleeding and keeps a wound from infection. The remedy proposed here is surely not all we need to do; there are countless other proposals. This book is one such proposal and certainly not the answer to all our ills. But falling back on the bromide that we need to have more and better education and teach civics is, while undoubtedly true, hardly an effective response. That is a possible long-term solution for a democracy in need of salvation now. When you hit an iceberg, the captain’s first instinct should not be to call for investment in better radar.

History teaches us where apathy and appeasement can lead. American democracy has survived many trials, but its survival is no more guaranteed than the permanence of buildings like Notre-Dame de Paris. Rather, endurance is the product of courageous choices — by lawmakers, by courts, by citizens. As Abraham Lincoln observed with respect to a nineteenth-century American crisis, the tactics of General Grant, not General McClellan, are required.

Today, we face a choice of our own. Do we allow the deliberate erosion of truth in the name of a nonexistent “right to lie”? Or do we act to preserve a shared factual foundation for democratic decision-making? When lies about election integrity go unchecked and become party orthodoxy, we are no longer voting in a democracy. We are voting in a hall of distorting funhouse mirrors, wherein many of us believe that we are seeing the world as it is.

Yes, any legal tool can be misused. That is why the rule of law demands procedures that are robust, neutral, and transparent. But the mere possibility of misuse is not a reason for inaction. It is a reason for care. The greater danger lies in doing nothing.

Like the rebuilders of Notre-Dame, we are called not merely to restore, but to fortify. Justice Jackson, having seen the fragility of law in the face of unchecked power, left us with this final reminder in Youngstown. The institutions of our democracy “may be destined to pass away.” But it was “the duty of the Court to be last, not first, to give them up.” That too is our duty as citizens.
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128. against him or her: Ibid. The German ruling is in keeping with that of other European countries and the European Court of Human Rights (the ECtHR). The latter has confronted repeatedly the legality of laws banning Holocaust denial. See: Bąkowski, “Holocaust Denial.” In examining the statutes, the court took a similar path to that of Germany and, in part, the United States in the Alvarez case. The ECtHR distinguishes speech about a clearly established fact, on the one hand, and opinion or facts still validly debated (ibid.). If the false speech is about a proven fact, the court then balances free speech against other protected rights (ibid.).

In assessing the states’ interests, the ECtHR found Holocaust denial particularly dangerous, given its history (ibid.). It appreciated the state’s interest in banning such denial “especially in States which have experienced the Nazi horrors, and which may be regarded as having a special moral responsibility to distance themselves from the mass atrocities that they have perpetrated or abetted” (ibid.). The ECtHR found that Holocaust denial has been “presumed . . . to incite to hatred or intolerance, a presumption that allows for such incitement not to be proved in each case” (ibid.).
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9. and even murderers: Zolan Kanno-Youngs and Luke Broadwater, “Trump Gives Clemency to More Than Two Dozen, Including Political Allies,” New York Times, May 30, 2025, https://www.nytimes.com/2025/05/28/us/politics/trump-pardons-hoover-grimm-chrisley.html; Tom Dreisbach, “Criminal records of Jan. 6 rioters pardoned by Trump include rape, domestic violence,” NPR, January 30, 2025, https://www.npr.org/2025/01/30/nx-s1-5276336/donald-trump-jan-6-rape-assault-pardons-rioters; William K. Rashbaum et al., “Former President of Honduras Is Freed From Prison After Trump Pardon,” New York Times, December 2, 2025, https://www.nytimes.com/2025/12/02/us/politics/hernandez-honduras-trump.html.
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13. damage to a democracy: Lei Complementar No. 64 art. 1, I.

14. Supreme Court’s Alvarez decision: United States v. Alvarez, 567 U.S. 709 (2012).

15. protected free speech: Ibid., 734 (Breyer, J., concurring in the judgment).

16. to make it constitutional: Stolen Valor Act of 2013, Pub. L. 113-12, 127 Stat. 448.

17. process and results: United States v. Alvarez, 567 U.S. at 743 (Alito, J., dissenting).
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20. a chilling effect on truthful speech: Ibid., 723; ibid., 733 (Breyer, J., concurring in the judgment); ibid., 739 (Alito, J., dissenting).

21. insurrection and rebellion: US Const. amend. XIV, § 3.

22. and the like: United States v. Alvarez, 567 U.S., 749.

23. no objective truth: Ibid., 740 (Alito, J., dissenting).

24. banning Holocaust denial: Strafgesetzbuch [StGB], § 130(3).

25. new legal framework: Trump v. United States, 603 U.S. 593, 606 (2024).

26. Supreme Court’s 2024 decision: Ibid.

27. losing the 2020 election: Ibid., 602.

28. all the charges: Ibid., 604.

29. the president exclusively: Ibid., 607.

30. one such power: Ibid., 608.

31. through a federal statute: Ibid.

32. If, for example: The import of the Supreme Court’s extraordinary decision is that it may be extended to those in government who carry out the president’s orders. See: Trevor W. Morrison, “All The President’s Men,” New York University Law Review Online, August 20, 2025, 27–33, https://nyulawreview.org/case-comments/all-the-presidents-men/.

33. in an official capacity: Ibid., 629.

34. after the person was president: Ibid., 639.

35. candidate seeking reelection: Ibid., 629.

36. win the 2016 election: Ben Protess et al., “Trump Convicted on All Counts to Become America’s First Felon President,” New York Times, May 30, 2024, https://www.nytimes.com/2024/05/30/nyregion/trump-convicted-hush-money-trial.html.
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As Justice Amy Coney Barrett observed, differentiating when a president is acting in an unofficial capacity as opposed to an official one can be difficult at times. Justice Barrett dissented from the part of the majority decision that sent back to the district court the issue of whether Trump’s alleged conduct with respect to establishing slates of fake “alternative” electors was within his presidential functions. “Sorting private from official conduct sometimes will be difficult — but not always. Take the President’s alleged attempt to organize alternative slates of electors . . . In my view, that conduct is private and therefore not entitled to protection . . . I see no plausible argument for barring prosecution of that alleged conduct.” See: Trump v. United States, 603 U.S. at 653 n.2. Barrett noted that the president simply has no official role in this area, so a president is not functioning as both judge and jury of his own election (ibid.).

38. the president exclusively: Trump v. United States, 603 U.S. at 609.

39. his presidential authority: Ibid., 614–15. I have written with Mary McCord, my Main Justice podcast co-host, about the ahistorical nature of the Court’s reasoning and its unleashing of precisely the tit-for-tat cycle of factionalism that it claimed to be seeking to thwart. See: Mary McCord and Andrew Weissmann, “How the Supreme Court Paved the Way for Revenge Prosecutions,” New York Times, November 1, 2025, https://www.nytimes.com/2025/11/01/opinion/comey-james-trump-immunity.html.

40. framework it set out: Ibid., 624–25.

41. that factual issue: Ibid., 653 n.2 (Barrett, J., concurring in part).

42. to a civil law: Although the Supreme Court in its Trump presidential criminal immunity decision broke much new ground, the Court had previously afforded a president absolute civil immunity from damage actions in connection with official presidential actions. See: Nixon v. Fitzgerald, 457 U.S. 731, 755–56 (1982). That does not extend to non-presidential actions, as the Court decided in ruling that President Clinton could be sued civilly for alleged sexual harassment. See: Clinton v. Jones, 520 U.S. 681, 705 (1997).
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7. in the 2020 election: “Results of Lawsuits Regarding the 2020 Elections,” Campaign Legal Center, https://campaignlegal.org/results-lawsuits-regarding-2020-elections. Some of Trump’s lawyers even backtracked in court to say that they were not alleging material fraud in the election. See: Tessa Berenson Rogers, “Donald Trump And His Lawyers Are Making Sweeping Allegations of Voter Fraud In Public. In Court, They Say No Such Thing,” Time, November 20, 2020, https://time.com/5914377/donald-trump-no-evidence-fraud/.

8. financial and media sources: See Chapter 3 on the role of the current media landscape in eroding the marketplace of ideas. Also, see: Norman J. Ornstein, “Will Our Corporate Media Godzillas Have the Guts to Defend Democracy?,” New Republic, September 30, 2025, https://newrepublic.com/article/201041/corporate-media-consolidation-defend-democracy-trump; Giuliano da Empoli, L’heure des Predateurs (London: Pushkin Press, 2025).

9. two-year federal position: Congress could make any of these new laws applicable to appointed federal officials who lie, of course, not just to elected federal officials.

10. this dual goal in action: Carrie Kahn, “A Brazil court has banned Bolsonaro from running for election until 2030,” NPR, June 30, 2023, https://www.npr.org/2023/06/30/1185364211/brazil-bolsonaro-court-banned-election.

11. sustain a civil case: Tellabs, Inc. v. Makor Issues & Rts., Ltd., 551 U.S. 308, 324 (2007).

12. support their claims: Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 555–56 (2007).

13. case is dismissed outright: Ibid.

14. the law to be: The Twenty-Second Amendment to the Constitution provides in Section 1: “No person shall be elected to the office of the President more than twice, and no person who has held the office of President, or acted as President, for more than two years of a term to which some other person was elected President shall be elected to the office of the President more than once.”

15. after being president: Margaret A. Hogan, “John Quincy Adams: Life after the Presidency,” University of Virginia Miller Center, https://millercenter.org/president/jqadams/life-after-the-presidency; Elizabeth R. Varon, “Andrew Johnson: Life after the Presidency,” University of Virginia Miller Center, https://millercenter.org/president/johnson/life-after-the-presidency.

16. there has been talk: Kristen Welker and Megan Lebowitz, “Trump won’t rule out seeking a third term in the White House, tells NBC News ‘there are methods’ for doing so,” NBC News, March 30, 2025, https://www.nbcnews.com/politics/donald-trump/trump-third-term-white-house-methods-rcna198752.

17. claim to be president: The latter situation would, of course, engender separate litigation over whether that stratagem is precluded by the Twenty-Second Amendment.

18. Brazil and France, respectively: Kahn, “A Brazil Court”; Joseph Ataman et al., “Far-right leader Marine Le Pen banned from 2027 presidential race, throwing French politics into disarray,” CNN, March 31, 2025, https://edition.cnn.com/2025/03/31/europe/marine-le-pen-embezzlement-trial-verdict-france-intl.

19. in numerous US states: Kahn, “A Brazil Court”; Gary Fields and Josh Funk, “State laws vary widely on whether felons can run for office,” AP News, January 19, 2023, https://apnews.com/article/illinois-state-government-west-virginia-new-mexico-nebraska-legal-proceedings-a640fea829456d6cfb2c0d9e97a1dfa3.

20. by the Constitution: US Const. art. II, § 4; ibid., art. I, § 5.

21. override the Constitution: Marbury v. Madison, 5 U.S. (1 Cranch) 137, 180 (1803).

22. Constitution is amended: A similar issue would arise when a candidate for office lies but is then permitted to assume office before a debarment proceeding can be decided. In cases where the candidate loses, this is not a problem, as there is ample time to adjudicate the issue, as was the case with Bolsonaro. But a system for expedited review will be needed in cases where the candidate wins or else a debarment remedy will only be effective prospectively.

23. chooses to lie: One potential hurdle to a criminal prosecution is the statute of limitations. This problem is soluble. The statute of limitations is the time by which the government must charge a crime. Pursuant to a congressional statute, the general rule for federal crimes is that an indictment must be brought within five years of the crime occurring. But there are some crimes that have longer time frames, and there are ways to exclude time under that five-year clock. The statute of limitations problem arises when you have a politicized White House in control of the Department of Justice, and that administration (or the next one similarly politicized) is continuously in office for more than five years. Of course, there are both Republican and Democratic administrations that do not politicize the Department of Justice and routinely prosecute public corruption regardless of party. White House senior aide Scooter Libby was prosecuted under a Republican administration; the president’s own son was prosecuted in a Democratic one. But a corrupted Department of Justice could run out the clock so that no indictment is brought within five years of the lie. The solution is to provide in the new model law that the statute of limitations is longer, say ten or twelve years, to reduce the risk of this occurring. Alternatively, the law could provide that the five-year statute is tolled — that is a legal term meaning the time clock is paused — until a change of party control of the executive branch.

24. by the Supreme Court: Kathryn Watson, “Can a president pardon himself?,” CBS News, May 30, 2024, https://www.cbsnews.com/news/can-a-president-pardon-himself/.

25. in his own case: Mary C. Lawton, “Presidential or Legislative Pardon of the President,” Office of Legal Counsel, August 5, 1974, https://www.justice.gov/file/147746/dl?inline.

26. no obvious exception: Jonathan Turley, “Yes, Donald Trump can pardon himself, but it would be a disastrous idea,” USA Today, June 4, 2018, https://www.usatoday.com/story/opinion/2018/06/04/donald-trump-self-pardon-constitutional-impeachment-column/667751002/.


Conclusion

1. against Holocaust denial: Strafgesetzbuch [StGB], § 130(3) (Germany).

2. barred Jair Bolsonaro: Jack Nicas, “Brazil Bars Bolsonaro From Office for Election-Fraud Claims,” New York Times, June 30, 2023, https://www.nytimes.com/2023/06/30/world/americas/bolsonaro-brazil-banned-office.html; Ana Ionova and Jack Nicas, “Bolsonaro Sentenced to 27 Years in Prison for Plotting Coup in Brazil,” New York Times, September 11, 2025, https://www.nytimes.com/2025/09/11/world/americas/bolsonaro-convicted-coup-attempt.html.

3. core societal bonds: Lei Complementar No. 135, de 4 de Junho de 2010, art. 2 (Brazil); Code Pénal art. 131-26-1 (France).

4. convicted of a crime: “Restoration of Rights Project,” Collateral Consequences Resource Center, https://ccresourcecenter.org/restoration-2-2/.

5. a suicide pact: Jacob Sullum, “‘The Constitution Is Not a Suicide Pact,’” Reason, February 2025, https://reason.com/2025/01/11/not-a-suicide-pact/.

6. a toxic stew: This amalgam of forces confronting liberal democracies across the globe is cogently described in the work of da Empoli. In L’heure des Predateurs, he depicts how these antidemocratic forces have outmaneuvered the coalition of institutionalists, human-rights defenders, and intellectuals who presumed the stability of liberal norms. In the face of this threat, he, too, calls for bold action by the forces for democracy.

7. for a democracy: Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 634 (1952) (Jackson, J., concurring in the judgment and opinion).

8. effort in Korea: Ibid., 583, 588–89 (Jackson, J., concurring in the judgment and opinion).

9. first Nuremberg trial: David Noonan, “At Nuremberg, World War II’s Battle Turned to the Courtroom, and an Eloquent Lawyer Helped Lead the Allies to Victory,” Smithsonian Magazine, November 2025, https://www.smithsonianmag.com/history/nuremburg-world-war-ii-battle-turned-courtroom-eloquent-lawyer-lead-allies-victory-180987465/.

10. to be tried there: Ibid.

11. name of public safety: Ibid., 651 (Jackson, J., concurring in the judgment and opinion).

12. never to be restored: Ibid. (Jackson, J., concurring in the judgment and opinion).

13. to kindle emergencies: Ibid., 650 (Jackson, J., concurring in the judgment and opinion).

14. cancels their effectiveness: Ibid., 653–54 (Jackson, J., concurring in the judgment and opinion). President Woodrow Wilson observed that the President’s commands, as both a leader of a party and of a nation, can be “irresistible” (ibid., 654).

15. fine people: Glenn Thrush and Maggie Haberman, “Trump Gives White Supremacists an Unequivocal Boost,” New York Times, August 15, 2017, https://www.nytimes.com/2017/08/15/us/politics/trump-charlottesville-white-nationalists.html.

16. America’s Hitler: Gram Slattery and Helen Coster, “JD Vance once compared Trump to Hitler. Now, he is Trump’s vice president-elect,” Reuters, November 6, 2024, https://www.reuters.com/world/us/jd-vance-once-compared-trump-hitler-now-they-are-running-mates-2024-07-15/.

17. countless other proposals: A thoughtful discussion of other ideas is contained in After Trump, written at the end of the first Trump Administration by two people at opposite ends of the political spectrum, but aligned in their love of country. See: Bob Bauer and Jack Goldsmith, After Trump (Washington, DC: Lawfare Institute, 2020).

18. to pass away: Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S., 655 (Jackson, J., concurring in the judgment and opinion).

19. to give them up: Ibid. (Jackson, J., concurring in the judgment and opinion).
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